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gone over by petroleum engineering
experts or geologists to the extent
that vyou have a reasonable idea as
to their potential oil values?

A. A good deal of the acreage
is on structure. They have not been
drilled to determine the absolute
presence of oil, but we hought it or
leased it on structure.

Q. Have you any production on
any of it?

A. No.

Q. In making up your inventory
you carry that on your books, do

you not?
A. This land?
Q. Yes.
A. Yes.

Q. A while ago you testified that
your Company made something like
two and a half per cent last year. 1
would construe that you meant that
on all of your capital investment?

A. Yes, sir.

Q. This land—this two and a
half million acres ot land, de you
carry that land on there at what
you paid for it, or its estimated
value?

A. All our property is carried at
cost; no matter what it is, it i3 on
our books at cost, except our oil,
which is carried at the market price;
any other property we have is car-
ried at cost, except the oil.

Senator DeBerry: 1 thank you.

Senator Woodward: For myself
and [ am sure for every member of
the Committee, I wish to state that
we are deeply grateful to Mr.
Holmes for his great patience, and
the thorough manner in which he
has answered the questions pro-
pounded him.

The Chairman: I was just going
to express for the committee and
myself, personally, our gratitude
for the consideration and patience
with which he has listened to us,
and the pointedness with which he
has answered all questions asked
him by members of the committee.

Senator Woodward: I move that
we recess until tomorrow morning
at ten o'clock.

The Chairman: Gentlemen, we will
recess until tomorrow morning &t
ten o'clock, at which time we will
take up some now witnesses.

(Thereupon at 6:30 o'clock p. m.,
Friday, July 24, 1931, the commit-
tee recessed until 10:00 o'clock =a.
m., Saturday, July 25, 1931.)

EIGHTH DAY.
(Continued.)

" Senate Chamber,
Austin, Texas,
July 25, 1931,
The Senate met at 9:30 a. m., pur-
suant to recess and was called to
order by Lieutenant Governor Edgar
E. Witt.

H. C. R. No. 4.

The Chair laid before the Senate:

H. C. R. No. 4, Relating to a meet-
ing of certain officials in regard to
the cotton situation.

Read and adopted.

H. C. R. No. 5.

The Chair laid before the Senate:
- H, C. R. No. 5, Relating to freight
rates on farm and ranch products.
Read and adopted.

At Ease.

Senator Woodward received unan-
imous consent, at 9:40 o'clock a, m,,
for the Senate to stand at ease sub-
ject to the call of the Chair.

Adjournment.

The Senate was called to order at
1:50 o’clock p. m. by Lieutenant Gov-
ernor Edgar E. Witt.

On motion of Senator »oodward,
the Senpate, at 1:51 o'clock p. m.,
adjourned until 9 o’cloék Monday
morning.

TRANSCRIPT OF TESTIMONY

Saturday, July 25, 1931,
Morning Session—9:46 o’clock.

Judge R. L. Batts was sworn by
the Chairman.

The Chairman: Judge, I believe the
committee would like to have a
statement from you, and then they
may ask guestions.

Judege Batts: Gentlemen, I am a
member of the Board of Regents of -
the University, and, while I am in-
terested otherwise in your proceed-
ings here, it is in that capacity that
I speak to you, at the suggestion of
my fellow members. We want you
to have.before you the facts with ref-
erence to the Reagan County fleld
belonging to the University.

About two and a halt years ago
one of the operators in that feld,
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there being only two—-(answer inter-
rupted) .

Senator Woodward: Judge Batts,
pardon me. The Reagan County
field might be better known by the
name of the Big Lake.

Judge Batts: The one I have ref-
erence to is on University land in
Reagan County and at Big Lake and
is operated by the Big Lake 0il Com-
pany and by the Continental OQil
Company, now in control of Group
No. 1, primarily a subsidiary of the
Texon 0Qil Company. About two and
a half years ago these companies un-
dertook to secure deep o0il, and
drilled a well to the depth of 8525
feet. As the result of that well, oil
came in primarily at the rate of
about seventy-five barrels a day,
which increased to approximately
three thousand barrels. The oil was
brought up in the form of gas and
was converted at the head of the
well. Subsequently eight additional
wells were drilled by the Texon and
by the Big Lake peocple. Some
months ago the wells began to— As
the result of this drilling the total
of gas which came from the wells
wasg approximately 400 million cubic
feet a day. As the resuli of the ac-
tivities of the Railroad Commission
and of the Attorney General and of
the Regents of the University, of
course supplemented by the activi-
ties of the companies, two of the
wells were discontinued, and subse-
guently one or two more, and the
present output of gasg is 110 million,
or approximsately 110 million cubic
feet of gas a day. The actual con-
dition at the present moment is rep-
resented by a statement for one day
which I have before me. This is
for that particular day only, there
being from day to day a slight vari-
ation in the amount of oil and gas
that is produced. At the present
time—-this is of July 22nd—the pro-
duction and the gas use was as fol-
lows: One-C, which is the deepest
well and which offsets the well which
is the shallowest—if you can speak
of 8500 feet as being shallow—opro-
duced six thousand barrels—pro-
duced on July 22nd six thousand bar-
rels of oil; it produced a gas volume
of 14,100,000 cubic feet, The ratio
of gas and oil was one to 2375; that
is to say, it took 2375 cubic feet of
'gas to produce & harrel of oil. That
was well known as One-C, belong-
ing to the Big Lake Oil Company.

Two-C is shut in, Three-C is shut
in. Four-C at 8797 feet produced
2203 barrels of oil and 8,742,000
cubic feet of gas, with a ratio of one
to 3920; that is to say, 3920 cubic
feet was used to raise a barrel of oil.
Number Five-C, also belonging to the
Big Lake, produced 4016 barrels and
produced a gas volume of 18,676,000
cubic feet and with a ratio of one
to 4650; that is to say, 4650 feet
of—cubie feet—of gas was used to
raise one barre] of oil. That consti-
tutes the production of the Big Lake
0Oil Company. The total production
of high gravity oil was 12,219,000
barrels, and with a ratio of oil and
gas covering the whole—all of the
wells of one to about thirty-two or
thirty-three hundred. The balance
of the field is operated by the Conti-
nental, the owner—the wells being
in the name of Group No. 1 Oil Cor-
poration. On this day Number
One-B, which was the first well
brought in, produced 2222 barrels;
the gas volume was 17,642,000; the
gas and oil ratio was one to 7940
cubic feet; that is to say, it took
7940 cubic feet to raise a barrel of
oil in thig well. Number Two-B and
Number Three-B are shut in. Num-
ber Four-B produced 8431 barrels,
with a gas volume of 58,651,000
cubic feet, or a ratio of one to 6950;
that is, to raise a barrel of oil in
this well required 6950 cubic feet.
During the hearings which have been
held before the Railroad Commis-
sion the facts concerning these wellg
were developed, and the Railroad
Commission passed an order with
reference to the tubing, and also, I
bhelieve, undertaking to reduce the
total output of gas in the field. As

PI have heretofore stated, as the re-

suit of these hearings and other fac-
tors, including, I may suggest, ap-
parently an earnest desire on the part
of these o0il companies to get the bhest
results that they could get under the
circumstances, and a handicap by the
fact thdt the engineering problems
were entirely new, that there were
no producing wells at depths any-
thing like approximating these, the
nearest production being at Kettle-
man Hill in California, they were
necessarily careful in their activities,
not knowing what would be the re-
sult of either tubing or closing in the
wells or undertaking to further
deepen these wells. I assume that
from that time up to the present time
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an effort has been made to regulate
these ratios, and as the result there
has been a reduction of gas from a
ratio of ahout 11,000 cubic feet to a
ratio for the whole field of about
5,000 cubic feet., The results ob-
tained up to the present time fairly
well indicate to the minds of those
persons who are familiar with the
matter and who are undertaking to
represent the University that the oil
and gas ratio can as a general rule
be reduced as these wells are deep-
ened. 1 call your attention again to
the fact that One-C at 8908 feet, off-
setting Wells Two, One-B, 8525 feet,
a difference of about 400 feet in
depth, the wells being, as I recall,
about 6,000 feet apart—that One-C,
the deeper well, produced at a ratio
of one to 2375, while Group No. One
Oil Corporation One-B produced only
at 7940.

The Board of Regents desires to
pass up to you—we are not trying
to pass the buck, I may say, but we
realize the fact that you have power
far beyond any that we can exer-
cise. Looking at the law as it stands
at the present time, we are not at
all assured that we can do anything.
‘We are assured that, while these con-
ditions have been greatly improved,
they ought to be further improved.
We would like for you to put us in a
position, if you can do that, by which
we are not to have this policy deter-
mined by the oil companies but by
an independent hody that can take
into consideration the rights of both
the State and of the oil companies.
What has been done up to the pres-
ent time indicates that at least most
of those wells can be produced upon
a very much smaller ratio than they
are being produced at the present
time. As shown here, one of those
wells is wasting or using less than
one-third of what the nearest well
is using. The facts seem to indicate
that as vou continue to go down—
and we are advised that this can be
safely done now in each of the wells
—the o0il will be found heavier and
that the gas ratio can be improved
and that with a proper handling of
this field substantially all of the oil
that may be in that reservoir may
be produced if it is produced in a
sane manner and not too rapidly;
in other words, that the reservoir
pressure or the water will take the
place of the gas, and if properly
handled that all of the oil can be

taken from this pool. Now, we want
all of the oil taken from this pool,

but we don’t want this tremendous
asset of the University and the State
of Texas in the way of gas to be
unnecessarily used or wasted. I
call your attention to the conditions
at the present time. I don't know
what the oil is worth today, but two
or three days ago we were put upon
a basis of 20 cents for this oil. The
price received is hard to determine,
because it is to be determined by an
average of the wells. I say two or
three days ago the basis was appar-
ently about twenty cents a barrel,
and we have had this anamalous con-
dition; that we receive two and a
half cents for a barrel of oil and
five thousand cubic feet of gas. Now,
it is a little difficult to determine
what that gas is worth, but if it is
worth one-tenth of what I am paying
as a citizen of Austin for gas, than
it was worth at least six cents a
thousand cubic feet. We are paying
therefore, thirty cents’ worth of gas
in order to raise twenty cents’ worth
of oil. Now, whatever may be said
about economic or physical waste,
there would from my standpoint be
no question but that it is both econ-
omic waste and physical waste. Now
I believe that you have complete
control of the matter of physical
waste., At least we don’t believe that
there could be any justification for
the use of 110,000,000 cubic feet of
gas— the turning loose of that much
gas into the air. I want to suggest,
in order to try to be entirely fair
about this matter that I understand
that that gas is being run through
a compression plant, and tkat that
part which is wasted or not used
comes from the residue gas after the
gasoline shall have been extracted.
But even under such conditions I
feel there can be no justification
for the use of this amount of gas
to produce this amount of oil.

Now, what is a proper ratio, it
looks like to us might be determined
by some agency you may establish,
or by the use of the agencies already
established. It is a question not
to be determined except upon inves-
tigation and upon a thorough knowl-
edge of all the facts. It would seem
to be perfectly safe to state that if
2273 is the amount of gas used at
one point, that 7900 is not a proper
ratio to be used at a well 600 feet
from it.



SENATE JOURNAL.

185

- The Chairman: Gentlemen, we
will stand at ease for a few minutes
for the flag presentation ceremony at
the front steps of the building.

The Chairman: All right, gentle-
men, be seated.

Judge Batts: Continuing, gentie-
men, with my statement, I want to
suggest that the Board of Regents
are not undertaking to tell you what
you should do about this matter, and
especially what you should do about
the matter of gas conservation gen-
erally; what we are undertaking to do
is to pass up the facts for your con-
sideration and determination. We
think it not at all impossible that
there may be a differentiation be-
tween the waste of gas on properties
belonging to the State, as the Univer-
gity and public school land, and on
land privately owned. Individually,
in my judgment, you have complete
authority in regard to both, and
therefore any laws upon this sub-
jeet would be general in their char-
acter. As I have said before, the
Board of Regents feels that they are
charged publicly with the property
belonging to the University. It is
a fact, I think, that in the University
Field, a greater amount of gas is
being turned loose into the air, or
burned, than anywhere else. Also,
it looks like to me it would be the
place where it would be easiest to
handle the situation. The number
of wells is limited, and the result of
the flow of each of these wells is
very definite, all those facts can be
definitely ascertained with refer-
ence to it, and this, it seems to me,
would be a proper way to handle this
situation. Following statutes which
have been passed in the State of?
California, and which have been sus-
tained so far as the State courts are
concerned, it would be withirn your
power to pass a law that would de-
clare that any turning loose of gas
.into the air or burning the gas was
prima facie waste. It ought to be
fixed as constituting prima facie
waste, used as an element of evi-
dence, rather than as a definite
statement of what is waste, because
it may be that under certain con-
ditions it is essential that the gas
be used to secure the o0il; there
might be no other way to secure it,
and it may be also that no use could
be made of the gas after having per-
formed this function. To specifie-
ally apply the facts ag they have de-

veloped up to the present time, the
one—three Big Lake wells, using
2875 feet of gas to raise a barrel of
oil, is so situated that it may be
impossible for this gas to be sold.
Of course, that would raise a ques-
tion in your mind, as it does in ours,
as to whether, when nothing can be
secured for the oil, or a lesser
amount secured for the oil than the
cost of production, whether or not
these wells should not be shut down
entirely. But that is a matter that
ought to be passed upon by some-
body qualified to consider all of
those elements and determine whe-
ther such a proportion of gas should
be used in order to bring up the oil.
We are informed, for instance, that
there is no way of securing oil in
this field except by the use of gas,
that at such a depth, and at a depth
which will be in the future more.

tlower than this, it is impossible to

produce oil except with gas. Now it
seems to us that if you should pass
a law making it prima facie waste
to burn the gas, and authorize who-
ever may constitute your conserva-
tion committee, to indicate the ex-
ceptions to that, to indicate with re-
gard to fields, or particular wells,
and allow the use of gas that can not
be utilized after it is brought up, or
after it has brought up the oil, and
to indicate what deviations shall be
made from the general rule with ref-
erence to burning or turning into
the air, that the gas—that this ex-
ercised as I would assume, properly
and after proper advice, and after
ascertaining all the facts, would get
for us the best results. Of course,
as I have heretofore suggested, I can
not think of any ratio for the use of
gas where the production of oil that
could exist which would work more
than the oil produced, but I assume
this is only a temporary condition,
and I should imagine somebody to
have the discretion to determine
what this. permissable ratio should
be. I made the suggestion that pos-
sibly the State owned land could be
differentiated from the other. I do
not know whether this would be
proper classification or not. We are
running up against constifutional
questidns constantly in the matter
of these laws on conservation, and it
may be that there is no such proper
classification as between State owned
land and other land. It seems to
me that under the old decisions in
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the case of Ohio Corporation against
the State of Indiana, argued out by
Chief Justice Wright many years
ago, that it is quite permissible for
the State of Texas to pass a law
which regulates the bringing out of
gas—the use of gas as a hoisting
agent for oil, with reference, not
alone to State land, but also all
other land.

We had this condition in Texas as
I understand it, that the rule of
property right, that every owner Jf
land in the pool is authorized to get
as much oil and gas out of that pool
as he can. This right is limited by
the right of everybody else to do ex-
actly the same thing. Therefore it
would mean to me to be one of
those matters that are within the
contro] of the Legislature to protect
the conflicts that may arise between
these different owners and bring
about an equitable distribution of the
property that is under their land
in this pool. I see no reason then
why it would be necessary to raise
this question as to whether a classi-
fication could he made between the
State owned lands and the lands of
private individuals. It does seem
to me that ipasmuch as this gas
can never be recovered, inasmuch
as it is a complete loss when
it is either burned or turned loose in
the air. inasmuch as it is taken
away from the possibility of taxation
of the State that it is one of those
things which can be and ought to
be regulated for the benefit of the
present and all future generations.
At all events ] cannot see any ex-
cuse, if it can avoided in any sort
of way for a hundred and ten million
cubic feet of gas to be turned loose
into the air every day. You could
see what it would mean if you mul-
tiply that by three hundred and sixty-
five to indicate the loss for a year,
it is entirelv beyond the comprehen-
sion of the human mind, it is as I
have suggested, a permanent loss.
It is under these conditions that we,
the Regents of the University, come
to you for help. asking not that we
be given authority to do anything but
that other agencies of the State who
would be expected to be impartial,
to pass upon this matter of what
amount of gas might be used there
for the purpose of raising a barrel
of oil.

Senator Woodward:

Mr. Chair-

man, I would like to interrogate
Judge Batts just a little bit,

The Chairman: You may pro-
ceed.

Questions by Senator Woodward

Q. Summing up your statement I
gather that it is your opinion that
the excessive use of gas as a lifting
agency to produce oil is regarded
by you as a physical waste?

A. I don’t see how there could
be any question about it.

Q. And that necessarily does re-
sult in a financial loss?

A. From my standpoint it is not

possible to always differentiate
between economical and physicg.l
waste; certainly in this case it is

both.

In other words, if there is a physi-
cal waste then necessarily there is at
least a finincial loss if it is not re-
garded as an economical waste?

A. If the thing turned loose has
no value of course it is neither fi-
nancial nor economic waste, if it
has a value it is both. The condi-
tions that have arigen in regard to
the University land results in this
circumstance, that we are getting
less today than has been secured in
the past for practically the same
amount of oil.

Q. It is your idea, and I concur
with you, that there ought to be
some laws by which some agency of
the State would have the power to
prevent the operators from wasting 2
natural resource, such as gas to pro-
duce o0il?

A. That
matter.

Q. Now, that being true, T will
ask you to state it this definition
of waste would-—in your opinion—
would be sufficient to enable a com-
mission or any agency to handle
that situation, to-wit: ““Waste is
incident to or results from the un-
necessary inefficient, excessive or
improper use of the gas, gas energy
or water dried in any well, pool or
area.” .

A. Senator, the only criticism I
have of that is it assumes it to be
a waste to start with. I would say
that any use of gas, which—an
amount which is unnecessarily used
in the production of a barrel of oil,
the gas over that would coustitute
definite waste. My criticism is
verbal.

is my idea about the
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Q. So if you have a statute then
that permitted a committee or any
agency to regulate that matter, if
resulting from unnecessary ineffic-
fent or improper use of the gas would
cover the situation?

A. That would cover the situa-
tion, except I believe it can be ap-
proached from a different angle
more efficiently. That is to say
Placing upon the persons who use the
gas the obligation to show that it is
now wasted if it is turned loose in
the air prima, facie evidence ought
to be regarded as waste,

Q. Now, if we have such a stat-
ute, and I concur with you that it
is doubtfu] if we have, then such
a statute would make prima facie
valid any rule of the commission
dealing with the subject, it would
then meet that situation?

A. Yes, sir. The only point I
have in mind for consideration of
the committee would be this, that
it looks to me like that anything
that can be legislated upon by the
Legislature would have to be more
efficiently handled than if passed
up to the commission. There- are
certain things which would neces-
sarily be passed to the commission,
but the Legislature can state firmly
" that if anybody turns gas loose into
the air or burns it that that is
waste unless the contrary can be
shown.

Q. That is without beneficial
use? "
A. Yes, sir, without beneficial

use.

Q. Now, Judge Batts, I have fig-
ures here which have been handed
to me by Senator Beck. I am assum-
ing these figures are correct, as to
the amount of royalties received by
the University from its holdings. I
will ask you to state when I present
these if it is your understanding
they are substantially correct. For
instance, beginning with the fiscal
year 1928, beginning September the
1st, and ending August the 1st, 1929,
This record shows that in September,
using round figures, the royalties
amounted to a hundred and forty-
five thousand dollars in October, one
hundred and thirty-six thousand dol-
lars in Neovember; one hundred and
thirty-seven thousand dollars and
one hundred thirty-eight thousand
dollars in December. Then comen-
ing in January, 1929, one hundred
and forty thousand dollars; Febru-

ary, one hundred and thirty-five
thousand dollars, and on down un-
til August it was one hundred and
fifty-seven thousand. Then begin-
ning with the fiscal year, September
1st, 1929, and ending August 31st,
1930, September shows one hundred
and seveuty-five thousand dollars,
October, one hundred and sixty-four
thousand dollars, and on down to
August, 1931, one hundred and
eighty-seven thousand dollars. Then
with the fiscal year beginning Sep-
tember the 1st, 1930, and up lo and
including June of 19231, it shows that
in September, 1930, the royalties
amounted to one hundred and
eighty-one thousand dollars and then
a gradual decrease until in June the
amount of forty-four thousand dol-
lars. .

A. I am sure that is approxi-
mately correct. I tried to keep up
with those figures.

Q. Now, regardless of what is
the cause that is in decline; it is a
fact that because of the present price
of oil the royalties paid and hereto-
fore paid to the University is declin-
ing daily almost until in June it had
dropped to forty-four thousand dol-
lars as compared to some months in
1928 of about a hundred and forty-
eight thousand dollars and in some
months in 1930 to two hundred and
six thousand dollars, I believe that is
the highest figure?

A. I am sure that these figures
are approximately correct and the
difference would be emphasized in
the next report where the prices are
lower than they have been at any
time. Practically it has resulted
from the decline in the price because
there has not been any substantial
difference in the amount of produe-
tton. Those are matters that we don’t
know to what extent we ought to
try to deal with them, but we do
know there is being a great deal of
gas used out there and we believe
that is one of the things you can con-
trol. If we had our own way about
the matter. we would ask that pro-
duction be discontinued at the pres-
ent time, in being we have so indi-
cated to the parties at interest, but
manifestly it is not one of those
things we can control by ourselves,
because it is in the nature of a -
contract between the State and these
oil producers.

Q. Judge Batts, you being a re-
gent of the University of Texas and
living in Austin you keep fairly well
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posted as to the State’s financial
condition, do you not?

A. Somewhat, yes.

Q. I will ask you if it is not a
fact that the State's finances as a
result of the present price of oil,
regardless of what causes it, has
suffered in proportion as the State
of Texas?

A. It is a little bit more, because
we haven't quite had al] of the ef-
fect that can come from the East
Texas situation. In other words,
we are getting more for the oil than
might be justifiable, if there is any
way of justifving this price,

Senator Woodward: Mr. Chajrman,
I want to offer in connection with
Judge Batts’ testimony as an exhi-
bit, the data which I have stated was
handed me by Doctor Beck, who is
Chairman of the Senate Finance
Committee. '

The Chair: If there is no objection,
it will be entered in the record.

Senator Purl: Who made the rec-
ord?
Senator Woodward: I think the

auditor of the University, that is my
understanding. I will ask the re-
porter to identify this as an exhibit.

The exhibit above referred to is
as follows:

WEST TEXAS OIL FIELDS.
Royalties.
Fiscal Year 1928-1929.

1928
Septemhber § 145,961.99
October 136,544.90
Novembre 137,895.86
December 138,070.49
1929
January 140,156.88
February 135,946.01
March 137,887.32
April 130,639.33
May 141,121.39
June 180,954.02
July 171,401.47
August 157,639.94
$1,754,229.59
Fiscal Year 1929-1930.
September $§ 175.493.44
October 164,791.48
November 154,540.89
December 182,091.66
January 178,212.23
February 142,142.28
March 161,653.47
April 166,753.57

May 181,581.67
June 206,085.89
July 221,458.37
August 187,126.60
$2,121,931.66
1330
September $ 181,341.12
October 183,125.23
November 120,525.32
December 140,932 86
1931
January 138,983.80
February 117,966.01
March 90,611.31
April 71,185.13
May 53,550.16
June 44.974.20
$1,143,195.14
Summary.
1928-1929 $1,754,229.59
1929-1930 2,121,931.55
1930-1931

1,143,195.13
5,019,356.28

Reagan County average price
1928-29 . 95 to $1.28
Reagan County average price
1929-30__._.1.00 to 1.40

Reagan County average price
1930-31..._ 1.23 to .32 Present price.

Pecos, Crane, Upton Counties
1929-31 about 65 to 98

Pecos, Crane, Upton Counties
1931 to date 62 to 25c present price.
Senator DeBerry: I would like to
ask Judge Batts a few questions.
The Chair: Proceed.

Questions by Senator Deberry

Q. I understand from your line
of testimony one of the main items
of waste out in this section is the
matter of waste by gas, is it not?

" A. Yes, sir.

Q. Do I understand vou to say
that gas is wasted when it has not
served a beneficial purpose, that is
the use of it?

It is not a waste so long as the
use of it brings in a fair return.

A. I think that is the case, Sen-
ator.

Q. In other words, if gas were
allowed to escape in the air after it
had brought to the surface oil that
would sel] at a price, at a fair price,
then it would not be a waste if it
could not be still used, if it went
intc the air?
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A. I don’'t want to go quite as far
as that because I think that gas has
a value and use after it has brought
the oil to the surface, and ordinarily
it is practicable to use it after that,
but I think there ought to be an
obligation on every person who turns
it into- the air to show there is no
way to handle it even if the amount
is reduced as to the ratio per barrel.
Moreover it seems to me that this
situation arises in regard to the gas
turned loose in the air; it is used
for the benefit of the lessee, and
it is furnished by the lessor. The
ordinary rule with reference to the
production of oil is for the expense
of production to be borne by the
lessees.

Q. In other words, you construe
that a company after having used gas
for pressure lifting power, that if
it burns that for its own produec-
tion usage, that they are not treating
the lessee fair? )

A. It is putting upon him a part
of the burden that ought to be borne
by the other, and moreover it has
got a value and the lessee ought to
be under obligation to show that
nothing further could be secured
from it. _

Q. When you say nothing further,
do you mean nothing further in
‘economic value, taking into consid-
eration its processing and whatever
usage it might have?

A, Take the specific case here,
the Big Lake Oil Company is given
the use of this gas after it gets
to the top, that is to say, it pro-
cesses it, After that it is still using
a portion of it. A little part of it
is sold for domestic uses and a part
is used for the operations in the
Meld. Now, I want them to be
under obligation to show that all
of it is being so used, or show why
they can't so use it.

Q. You would not advocate that
after gas has been used for lifting
power, that the company be forced
to process it at an economic loss?

A. No, sir, I am not asking for
" any economic loss at all, I am ask-
ing that they be under obligations
to show there is no economic loss.

Q. In other words, to show they
could not process it without suffer-
ing an economic loss?

A. Yes, sir.

Q. You do not subscribe then, to
the doctrine that so long as gas in
its lifting power brings out oil that

sells at a profit that they have got
a right to use it for that and then
release it, if that released gas could
be economically processed?

A. That is my proposition.

Q. That is as far as you care to
go?

A. That is asg far as I ought to
go in stating a general principle,
but I do think much consideration
ought to be given to the circumstance
that a time must promptly come
when the gas is going to have 'a
value comparable to the oil.

Q. So much for that. I am glad
you answered the question because
if I understand some of the testi-
mony here is that so long as gas
will bring oil out that will sell at
a value? —— — —

A. (Interrupting) Senator, tha
situation as disclosed here may be
that that gas is worth more than the
oil that is produced. It is hard to
tell what that may be, because I
don't know what the gas is worth.

Q. The reason I am asking these
questions is this: I want to know
how much the price of that erude oil
is going to have to do with this
Commission’'s discretion with respect
to forcing them to utilize it. At the
present price gas would have to
bring a very big return,

A. What they are selling out
there I understand is being sold at
three cents a thousand cubic feet.

Q. You didn’'t quite understand
me, At present gas would not have
to furnish very much lifting power
value—I mean wouldn’'t have to
furpish very much value to show
that it was being used economically
in producing oil at so cheap a price.
Now, what I am trying to get at is
ih the using of this how much does
the price of crude have to do with
your recommendations?

A. As I suggested, one of the
things that a Railroad Commission
or Conservation Commission would
determine iz the proper ratio be-
tween the’ gas and the oil. Now,
I would say that if the gas is worth
more than the oil it produces, there
could not be any proper ratio. I
would say there would necessarily be
a loss by the production of the oil.

Q. In trying to save the gas that
you think is being wasted out there,
would the Commission, in trying to
do ‘that, have to do something with
respect to restriction of the flow of
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oil, proration, or something of that
kind, have to try to inflate the value
of crude petroleum to reach the
end that you desire with respect to
conservation of gas?

A. You don’t have te go that far.
You can take this specific case we
have before us and it is demon-
strated that oil at one place is being
produced by 2,537 cubic feet of gas
per barrel and 600 feet away from
it it is being produced at the rate of
7,940 cubic feet of gas per barrel.
Therefore, the Railroad Commission
can say to the second *well that
vou can either produce your oil with
2,537 cubic feet of gas per barrel,
or you can stop. .

Q. Now, I want to ask you one
more question on an entirely dif-
ferent line, as to my obligation in
particular, and it applies to every
other Senator here just in propor-
tion as to how they see their re-
sponsibility, not in proportion to my
purity of purpose, or theirs. That
has nothing to do with it. Now, the
question that Senator Woodward
asked vyou with respect to using this
artificial method which you claim
this whole structure is, and it is
generally admitted—now, how much
more am [ obligated to my people
with respect to trying to restore val-
ues than I am to the State in trying
to save the State an income on
taxes? In other words, if it is
shown 13 per cent of the farms in my
county went to outside land hold-
ers, last yvear, insurance ccmpanies,
joint stock land banks, and so forth,
how much am I under obligations to
try to protect the State, how much
more than I am under obligation to
my people with respect to their abil-
ity to pay taxes?

A. I don't think there is any gdif-
ference at all. I think you are
under obligations to do what you
can for both. I realize the facts
which you are setting forth and so

far as I am individually concerned.

I have no views beyond the circum-
stances that I believe the Legisla-
ture of Texas can prevent that which
belongs to the State and ought to
be utilized by the State from being
burned up or thrown away.

Senator DeBerry: All right, that is
all.

Questions by Senator Purl.

Q. Have you any definite ideas
that would help the Committee con-

cerning the use of gas in industrial
plants, as against its use by little
individual consumers—the regula-
tion of that?

A. S8enator, in the handling of
this problem, you, of course, have
got to distinguish between those in-
dustries that are affected by the
public interest and which are ab-
solutely under your control, and
those which are not affected by the
public interest and where your con-
trol is limited. I would say as far
as the matter of furnishing power
and lights and things of that kind
are concerned you can either regu-
late it yourself or pass it up to
somebody else to regulate it.

Q. Now, then, if a concern taking
natural resources from the State is
using another natural resource to
get that natural resource from the
ground that means two natural re-
sources are gone forever, doesn't it?
Take sulphur, for example?

A. T don't know. Take the gas
you use, you burn it, or turn it loose
in the air and of course nobody gets
any further return from it. If yon
produce oil and sell it at a proper
price and use the proceeds for some-
thing else that is different proposi-
tion,

Q. What would be your idea as
to the State Conservation Commis-
sion regulating the use of gas in
bringing sulphur to the ground? Do
vou think it would be public policy
for the State to authorize the Com-
mission to prohibit the sulphur in-
terest from using natural gas for
bringing sulphur to the ground?

A, I don't know. You are en-
croaching upon a debatable proposi-
tion with reference to your constitu-
tional powers, ag to what uses should
be made of these things if they are
within the ordinary course of busi-
ness. I can’'t draw those lines, I can
draw a line definitely and state you
can prevent gas from being turned
loose into the air or burned up.

Q. The same thing would obtain
ir the use of gas in manufacturing
cement?

A, The same rules would apply,
whatever they are.

Q. Would you advise that we
write into the law that waste would
be-—that the Commission counld con-
strue waste as using any exorbitant
amount of gas for industrial pur-
poses?

A. If you would say an exorbitant
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amount, ves, sir, I would say so. If
you say it could not be used at all
- I would say you would have a con-
stitutional question that I do not
undertake to pass on.

Q. In certain large buildings in
the cities, I am interested in the
guestion from the standpoint of gas,
not gasoline. In certain of our
large cities in Texas they have a way
whereby they can use oil, if it is
cheaper, and use gas, if it is cheaper.

A. That would seem to be a
pretty good plan.

Q. Now then, if they use natural
gas in large industrial plants, is
there a likelihood of a shortage—

A, (Interrupting) Senator, you
are trying to get me into a terri-
tory where I can not speak with
authority. All I can say about this
whole situation is that some things
sppear to me to be definitely physi-
cal waste. Also, I can tell you what
the courts have said about those
situations. Now, I can not tell you
what they are going to say at some
time in the future.

Q. Considering the health and
hiypiness and comfort of the people,
gas burned in stoves in our cities is
more essential than the gasoline, is
it not?

A. What?

Q. It is more essential, for the
good of the greater number?

A. 1T think so, yes, sir,

Q. If we had to stop them using
gasoline or using natural gas for
ithe benefit of the people as I have
just outlined, gas is the more im-
portant subject to consider?

A. I think you have a very im-
portant subject to consider when you
reach it of regulating the expense to
which the citizens of the State of
Texas, especially in the cities, ghall
pay for natural gas in view of the
fact that natural gas distributing
companies are paying about three
cents a cubic foot for it and charg-
ing all the way up to seventy-ﬁve
cents a cubie foot for it.

Q. Based upon your knowledge'

of the different oil fields in Texas
regardless of whether or not you
consider gas is being used in bring-
ing oil to the surface, a useful ex-
penditure of it, but based purely
upon the amount of gas taken from
the ground, which would you say is
the more flagrant violator of this
law, East Texas, or West Texas?
Is there more gas going to waste

in West Texas than there is East
Texas?

A. I can’t tell you. You have
enough in this one field though. Of
course I have that general informa-
tion with reference to the use of
gas in the State and had been in-
clined to believe, until I got more
light upon the subject, that the use
of, the turning of gas into the air
or burning it up ought to be pro-
hibited entirely, but I am rather in-
clined to think, after further study
of the matter, that would be un-
wise. I do think it is a fact that in
most 6f the oil fields in Texas there
is no occasion to waste any gas
whatever.

Q. The United States Government
has adopted the policy of taking off
of the market, that is, leasing of
the lands of the public domain, all
¢1l land with the exception of some
tnat is now out on contract? Is
ithat not true?

A. I think so.

Q. What is the policy of the
Gniversity Regents regarding that?

A, The University Regents have
no contirol of the matter. The mem-
bers of the University Land Leasing
Board, backed up by the University
Regents, do not desire under pres-
ent conditions to lease at all,

Q. Senator Woodward read you
a few minutes ago a part of a defini-
tion of the Woodward Bill and asked
you certain questions concerning it.
Are you familiar with this hill?

A, I am, in a way.

Q. You have read the bill?

A. Yes, sir. Of course, I haven't
studied it as a lawyer would have
to if he wanted to attack it, or to
amend it.

*Q. Could you tell the committee
whether or not in your opinion Sec-
tion 9, the last sentence which reads
as follows,—Have you that before

‘you?

A, No, sir.

Senator Woodward:
him a. copy of it.

Q. Now, the last part of Section
9, about the last sentence.

A, All right, I have that,

Q. *“In all suits or other legal
proceedings under this act in which
the validity of any rule, regulation
or order of the Commission may be
trought in gquestion, the said rule,
regulation or order of the Commis-
gion shall prima facie, be deemed
valid until shown to be invalid, and

I will give
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must be obeyed.””! Would you mind
giving us the benefit of your ideas
as to whether or not that sentence
would authorize the Railroad Com-
mission, if they did take into con-
sideration market demand or econ-
omic waste, wouldn’'t it have to be

enforced until it is proven other-
wise?
A. Senator, that is what it says.

However, of course, any legislation
vou may have here will have to be
considered in connection with the
ruling made by the Supreme Court
of the United States to the effect
that where a law has been passed and
its application must be the result
of the filing of suits, that the valid-
ity of that law is not to be passed
upon purely by looking at its terms,
but must also consider whether or
not that which has been passed
under it constitutes a confiscation of
property under the Fourteen Amend-
ment to the Constitution of the
United States.

Q. I want to ask you one more
question, and you might not be pre-
pared tp give an answer, and I do
pct want to urge you to unless you
ure.  Are you prepared to say from
Liearing read the hill at this time
whether or not the passage of this
bill would authorize the Railroad
Commission, in its present verbiage,
to take into consideration market
demands or economic waste?

A. I can't answer your question.

Q. You don't knmow whether it
would or not?

A. No, sir., I want to say this:
that in the present bill under which
they are now acting there is an ex-
press exception of the economic re-
sults that might result from the
crder: in other words, it is confined
by its terms to physical waste and
certainly under the present law any
order based upon economic waste
as distinguished from physical waste
would be beyond the terms of the
law,

Q. And if this law does not in-
clude it, then we have not solved
that problem, have we?

A. I don't see how yOou can pass
a law here that will define physical
waste that will make it impossible
for the Commission to consider all
the consequences of that which they
do; in other words, it does not seem
to me that whatever your language
here vyou are going to deprive them
of the power of thinking,

Q. I1f you have answered thig
question, you need not answer it—
I did not hear it, Do you advocate
the passing of a bill that would
authorize the Commission to take
into consideration market demand
and economic waste?

A. Senator, what we really need
in an act which will conserve the
respurces of the State, and I am in
favor of a law which would not in-
volve any question of whether we
have gone beyond the limit of our
power or not. I want a law which
will now and without delay or any
question save the natural resources

of the State,

Q. Judge, you have sgerved in
many public capacities, have you
not?

A. 1 have done the best I could.

Q. I respect your opinion—that
is the reason I am asking you these
questions. It is not a question of

trving (question interrupted).

A. I understand, Mr. Purl. If 1
am a Ilittle vehement in my lan-
guage you will excuse it ag it is be-
cause I think strongly.

Q. I am asking questions to get
the benefit of your own experience. 1
am asking as a matter of public
policy would you advocate the pass-
ing of a law placing in the hands of
any Commission the right to take
into consideration concerning the oil
and gas situation, market demand
and economic waste?

A. Senator, I will have you
understand, if I can make it clear,
that I think every business is bhetter
conducted by individuals than by
the government.

Q. Yes, sir.

A. I don't want any more inter-
ierence than we have to have,

Q. Yes, sir.

A. I do think, however, that we
are entitled to protect ourselves
against the waste of natural re-
sources. Now, what must be done to
that end, I do not know, but I sug-
geat if vyou will protect your nat-
ural resources the matter will ad-
just itself. If we quit wasting
things, I think we are going to have
a situation here where a proper
price will be secured for oil and a
return to normal conditions where
the State got a proper revenue from
production and where different in-
dustries and different individuals
will then enter a much more pros-
| perous condition,
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Q. Now, if I can repeat the ques-
tion Senator Hopkins asked Gover-
nor Sterling, I want to ask you the
same question: Do you not think
that if we pass a bill giving this
authority to the Commission con-
cerning the oil situation and the gas
situation, are we not laying a predi-
cate and a dahgerous precedent of
placing agriculture and other forms
of activities under government con-
trol?

A. Very naturally anybody who
has studied the history of this coun-
try and the litigation of this coun-
try and the legislation of this coun-
try must be apprehensive with refer-
ence to the result of any encroach-
ment upon the ordinary rights of
a private individual, With the ap-
prehension that must exist that the
matter will some time go too far
and with a natural inclination upon
the part of the courts to progress
or at least to advance along with
the legislation, so far as 1 am con-
cerned, I would be very content,
indeed, if we will protect our natural
resources and not try to regulate
any other business. Applying your
question to the other matiers in-
volved here, I feel like it is a part of
the business of the State to protect
not only the natural resources but

the soil and the forests in the State,

if we can find some way of doing it,

Q. Now, then, aré you aware of
the fact that Texas produces—it has
been stated—about rinety per cent
or more of the sulphur of the
world?

A. Well, I am quite sure it is
the case. I don’t recall where 1 got

- the information,

Q. You do agree that sulphur is
a natural resource?

A. Yes, sir.

Q. Would you advocate under
this bill or passing a similar one that
would allow the Commission to say
how much sulphur they could take
from the ground down in those
counties where sulphur is abundant?

A. T have never given that mat-
ter consideration. It does not seem
to me that there has been any im-
proper or wasteful production of sul-
phur, so far as I know. Of course,
you can take it all, as has been done
in those sulphur fields in Louisiana,
but so far as I know it has been put
to a proper and profitable use and
80 long as that condition exists in
Texas it does not seem to me neces-

7—Jour.-1

sary for the Legislature to do any-
thing.

Q. You don’t know the process of
taking sulphur from the ground?

A. Yes, I know something about
the process.

Q. There are two
proceses, -

A. You can dig down and get it
or get it out in a sensible way, as
they do.

Q. You don’t know whether the
process of getting it out of the
ground is the cheapest way or not?

A. Well, if you are going to pro-
duce sulphur, it ought to be done
that way.

Q. Will you say we ought not to
Pass any law about it.

A. I don’t think you ought to
Pass any law until necessary. If it
is wasteful, why cut it out. There
are plenty of things to legislate upon
without going into doubtful fields.

Q. Well, suppose in another oil
field it is impracticable to get that
gas to the consumer.

A. Senator, I don't think that any
such condition can arise.

. Q. You think in every gas field
in the State the gas will be used?

A. It will be used if you wait
long enocugh. There is no necessity
to throw our resources away because
we can not at this moment utilize
them. It has a value for the future.

Senator Purl: That is all.

Senator Hopkins: Mr. Chairman.

The Chairman: Senator Hepkins.

different

Questions by Senator Hopkins. .

Q. Judge Batts, I was unfortu-
nate enough not to hear the first part
of your testimony this morning and
don’t like to have you repeat it, but
I would like to ask a guestion which
had been in my mind with each of
the witnesses before us, and that is
this: It has been advocated by men
who have given this subjeet much
thought that the creation of a new
cornmission should include combin-
ing with it present existing agencies,
such as the Board of Water Engi-
neers, the Reclamation Department,
and perhaps others. I would like to
ask you, as a citizen of Texas,
whether or not you believe the ad-
ministration and control of oil and
gas should have combined with it in
the same agency the administration
and control of our natural water
power resources?

A. Senator, I would answer the
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question this way: I would say it
the present Raijlroad Commission is
to be used, these other departments
ought not to be placed there, he-
cause it seems to me they are already
burdened probably with more than
they can attend to. If a new commis-
sion is to be created, it might be
well to have all conservation in one
body.

Q. Do you believe it would be
dangerous from the standpoint of
public policy to combine the hand-
ling of water power resources, which
leads you into the control of utiliites,
with the control of natural resources,
such as oil and gas.

A. My general thought upon the
subject is that we have other {mpor-
tant resources besides oll and gas,
and possibly if we had a commission
whose duties were confined to it it
might get better results than seem
to be done by some of our present
bodies.  So far as the Ralilroad Com-
mission is concerned, they have a
great deal of work to do and it would
be quite imposgible for them to dis-
charge their present duties, only that
they can give out a large part of that
work to an individual who can han-
dle it. For instance, Mr. Parker, I
assume, does most of the work, out-
side of the matter of hearings, for
the Railroad Commission applicable
to oil and gas.

Q. Judge Batts, we are confront-
ed here with the proposition of de-
ciding, as I see {t, between two
schools of thought: First, the cre-
ation of a new commission to handle
the natural resources, and the other
retaining the control of it in the
present agencies. Now, this thought
troubles me, why isn’t it possible un-
der an agency like the Railroad Com-
mission to achieve the same result
if the authority is placed in the hands
of the Railroad Commission with the
power to enforce its orders? Would
you agree to express an opinion as
to which would be most beneficial to
the interests involved—that of a new
commission to handle it or handling
it by existing agencies?

A. Senator, as 1 have stated, it
looks to me like if we are going to
regulate the development of the oil
fields in Texas it is going to take a
great deal of time if I am going to
answer the question and discusg the
situation as it is.

Q. I would like for you to do so.

A. The Railrcad Commission is

undertaking to handle the situation
in Texas. In BEast Texas. It had
primarily a hearing that went over
something like ten days, as I recall,
and it had a subsequent hearing of
two or three days. Now, as a result
of all that hearing, it seems to me
that they did not develop those facts
that were essential to the passage
of an effective order. It looks like
to me that if you are going to pass
orders that are effective you must
take into consideraztion the differ-
encies in the different fields, and
take into consideration the differ-
encies in the different wells. Those
things have to be done in order to
make them valid, and they have to be
done in a legal way, and a record
made of them, and in view of the
fact that all of that would come up
before the Railroad Commission, to-
gether with the hearings that now
take up so much of their time on the
matter of rates, and so forth, I
would be apprehensive that the Rail-
road Commission would not have
time to properly attend to it,

Q. Tt has been stated by some
that the Railroad Commission could
have been successful in its adminis-
tration of its proration order had it
been cloaked with sufficlent authority
to enforce it. I would like to ask if
this Legislature should, by strength-
ening the common purchaser pipe-
line bill providing for ratable tak-
ing, and provide reasonable appro-
priation for increasing the staff of
the Rallroad Commisgion, in your
opinion, could the present Ralilroad
Commission satisfactorily handle the
subject?

A, From my standpoint there
have been two reasons why the work
has not been satisfactory up to the
present time. In the first place, it
is perfectly clear that the Rallroad
Commission has not been given the
authority which they have under-
taken to exercise. Manifestly, any
authority they do exercise must be
upon unequjvocal statement from the
Legislature, about which there could
be no question. In the second place,
nothing can be done effectively by.
the Railroad Commission without a
thorough ascertainment of the facts,
which takes a great deal of time. An-
other reason is because the Common
Purchaser Act and the orders of the
Railroad Commission have been in
conflict.

Q. Judge Batts, just one other
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question. Mr. Holmes, on yésterday,
in response to a question hy me,
stated that it was his impression that
the Gulf Oil Company was more or
less antagonistic to the general pro-
ration scheme. Now, I asked him
that question in order that I might
have some questions to ask you along
the same line, If that be true, I am
sure it is predicated upon good rea-
soning, and I would like to ask you,
Judge Batts, why the Gulf Company
reached that conclusion?

A. I think the statement iz an
incorrect statement of the attitude of
the Gulf Company to start with,

Senator DeBerry: Excuse me, in
the question that Senator Hopkins
propounded to judge Batts, if he
will allow me, I think he intention-

ally misstated it to this extent.—If

I am wrong, I want Senator Hopkins
to correct me. I think Mr. Holme’s
statement was that the Gulf Com-
pany had favored proration, but that
they had been averse to legislative
enactment to secure proration.

Senator Hopkins: That is probably
more correctly stating Mr. Holmes’
answer, and I don't want to mis-
quote him, but the point I want to
raise ig this: if there are two schools
of thought here, one in favor of
legislative enactment to control pro-
duction of gas and oil, and one op-
posed to legislative enactment, and
as I said, if that should be the at-
titude of the Gulf Company I would
I'ke to have the benefit of the reas-
ons behind it.

A. I will undertake to state my
views, I am not authorized to talk
for the Gulf Company, but I think I
know the attitude of most of the di-
rectors who have control of its af-
fairs, In the first place, there is an
antipathy on the part of the lawyers
connected with the Gulf organization
to any more state control of its busi-
ness than is necessary for the proper
carrying out of public policy. In
other words, it does not want its
business run by the Railroad Com-
mission or any other commission, but
would prefer to have its business run
by its directors. In the second place,
the attitude of Mr. Nazro, who is
head of the Gulf Production Com-
pany in Texas, is that economic waste
ought to be prevented, and that it
can he prevented by regulating the
matter of gas, and by also regulating
the manner in which oil shall be
taken from the ground, but he thinks
that is s far as a commission ought

to go. Moreover, he is apprehensive
with reference to these laws of
Texas—the anti-trust laws—which
are s0 general in their terms that
nobody can advise anybody when
they are being violated. He is also
unwilling to enter into any agree-
ment with reference . to proration.
When, however, when proraticn has
been ordered, he has in all cases
obeyed that order without any agree-
ment or anything of the kind, and he
simply goes ahead and does it. The
situation over in East Texas was
that anybody who wanted to violate
the proration order came to Austin
or somewhere else and instituted a
suit, with the effect that anybody
who wanted to violate the law went
ahead and violated it, and placed
upon Mr. Nazro and others the neces-
sity of either producing offset wells
in violation of that order, or sub-
jecting themselves to suit by the
lessor with reference to that land.
I think that is a statement of Mr.
Nazro’s attitude in regard to that.
Of course, he could better speak for
himself.

.Q. I have this theory in my mind,
that it might lead to a situation that
would be against the best interest of
this state if this commission was
created and given such authority.
Now, would the creation of a new
commission such as provided in the
Woodward Bill, giving to it the broad
powers of policy with regard to with-
drawals of oil and gas, and quthor-
ity to enforce its administrative or-
ders, would it not probably create a
gituation that would in effect emasc-
ulate and void what anti-trust laws
we have?

A. Of course, the Railroad Com-
mission under no condition should
formulate the policy, and they could
not formulate the method of enfore-
ing, because that obligation is up to
you. In so far as this involves the
matter of the anti-trust laws, as-
suming that we have any anti-trust
laws, I would state that any law
which permlitted agreements would,
or might, have the effect necessarily
to come in confliet with some of
those provisions, and as far as I
am individually concerned, it seems
to me in the University Field, as in
many other fields, there is one sens-
ible way of bringing out that oil,
and that is as a unit, and it has al-
ways seemed to me that public in-
terest would be subserved by author-
izing peopie who are operating in
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a common pool to come to some
agreemen’ as to how the oil in
that pool should be produced,
80 long as it is not unnecessarily
expens’ve and is produced so as not
to destroy the field. Many of the
companies, including the Gulf, do
not believe they can make any such
agreement withont violating these
laws, therefore, do not make agree-
ments, and 1 think, myself, that
whatever effect it might have upon
the anti-trust laws of this State,
people ought to bhe permitted to op-
erate their business in an economic
way to serve the public best and
consetve the natural resources of the
State.

Q. One other question, Judge
Batts. You are familiar with the
Danciger case, are vou not?

A.  Yes, sir.

Q. You are generally familiar
with the terms of Senator Wood-
ward’s Bill, and presupposing that
the Supreme Court may sustain the
question as raised by the Danciger
Oil Company on the constitutional
question and features involved,
would it render inoperative the
working of this new commission to
be set up by the Woodward Bill?

A. Tt seems to me that there are
some provisions in this bill which
are unnecessarily general, rather
than giving authority about which no
question could exist. I don’t know
that I could offhand tell all the con-
stitutional questions involved in the
Danciger case. but in so far as some
of them are concerned, I have defi-
nite views. For instance, one of
the points made in the Danciger
case is that it is not constitutional
because it vielates that principle in
the law of Texas which authorizes
an owner of any part of an oil ponol
to get whatever oil he can get out
of that pool. It looks like to me
that that is one of those things that
can come properly within Legisla-
tive control. Qur present rule upon
the subject is one that has risen out
of a necessity of the matter., Tt
brings shout a condition where there
are conflicting interests in the prop-
erty owners, and legislation which
would give to every person that to
which he is equitably entitled in that
poot, wnuld seem to violate no prin-
ciple of constitutional law or nat-
ural equity. T therefore say the pro-
babilities 2re that the court, viewing
it from that peint, would not sus-
tain that proposition in the Danciger

case. In so far as they make a state-
ment to the effect that the authority
the Railroad Commission undertakes
to exercise was not conferred upon
the Railroad Commission, the point
is entirely well taken from my stand-
point,

Q. That js all,

Senator Neal: May I ask a ques-
tion?

The Chairman: Yes, Senator.

Questions by Senator Neal,

Q. As Chairman of the Board of
Regents of the State University, what
is your contention before this com-
mittee with respect to the oi! situa-
tion?

A. Senator, that which we brought
before the Committee was this: that
in the Reagan County oil field, the
Big Lake oil field, gas was being
produced at the rate of one hundred
and ten million cubic feet a day:; that
was being turned lcose, most of it,
into the air, without any beneficial
use, except bringing this oil to the
surface. T undertook to demonstrate
that some of those wells were using
2375 cubic feet of gas to bring up
a barrel of oil, and some were using
7940 cubic feet to bring up a barrel
of oil. I am asking the committee,
the Legislature, to invest somebody
in this State with the authority to
dotermine what would constitute an
allowahle waste, 'f we may use that
phraseology, and what would con-
stitute a waste that ought to be
stopped.

Q. You are complaining, then, of
gas waste, and not of oil waste?

A. T am complaining specifically,
of course, with regard to that gas
waste.

Q. Does the University contem-
plate both a development of gas and
oil in its lease?

A. Yes, sir, together. Practically
all of the leases made in the State
refer to oil and gas. Now provision
is made in this lease for a royalty
upon the oil produced, and a royalty
from the gas saved. Now I think
probably a question arises there
whether the contract covers a mat-
ter of gas that goes up into the air
and evaporates. We are entitled to
a royalty on that which is saved;
we zre entitled to a royalty on the
oil, Now has the lessee the right to
turn loose any of our gas into the
air without paying for it?

Q. Is this gas wasted—goeing into
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the air slowly, or is part of it being
burned?

A. I think probably all is being
burned, although I don’t know. The
amount of it going into the air is
probably such that it would be un-
safe to turn it loose without burning
it. From our standpoint it is the
same, whether turned loose directly
into the air, or burned.

Q. Is it wet or dry gas?

A. It is wet gas, from which
gasoline is extracted, before being
burned or turned loose into the air.

Q. Do you receive a royalty?

A. Yes, we get a royalty from the
gasoline.

Q. Does the Railroad Commission
authorize the making of carbon black
out of this gas so long as it does
not constitute waste?

A. There is some such provision
as that in the statute. -

Q. And the gas that is being
wasted, do you or not advocate the
burning of the escaping gas after
the gasoline has been extracted for
carbon black?

A. I don’'t know whether they can
make arrangements for it to be used
for the making of carbon black. It
is perhaps not possible to make such
arrangement because the carbon
black industry has probably been
over done like others, but I want to
do is for some impartial commission
to consider all of those facts and not
permit it to go into the air or be
Burned unnecessarily. '

Q. Do you know whether or not,
Judge Batts, great quantities of
carbon black are now stored in this
State?

A. My understanding is that
there is a very great gquantity of it
thHat has been made and for which
the sale is extremely limited.

Q. I understand there are many
tons now bheing stored?

. A. I think that iz the case.

Q. Is it your opinion that the
interest of the State of Texas and
therefore the interest of the Univer-
gity would be better served without
proration and permitting the manu-
facture of these two products, gaso-
line and carbon black, in which roy-
alty rights and equities are retained
by the University, as it is being
prorated now?

_ A. The Railroad Commission in-
dicated an amount which could bhe
produced, I don’t think very much

attention has been paid to it. There
has been a reduction in the amount,
but whether it conforms to what the
railroad commission said or not I
could not say.

Q. It is prorated as to all?

A. It is under the proration
order, yes, .

Q. You think there should be
some restriction as to the waste of
gas?

A, Yés, sir, T am pretty sure
there ought to be, because it is very
manifest, it is being wunnecessarily
used. :

Q. Can you do this without re-
stricting too much the production
of oil?

A. I call your attention, Sen-
ator, to these facts that 1-C at eight
thousand mnine hundred and eight
feet produced six‘thousand barrels
of oil, and eight thousand barrels of

oil a day with a ratio of twenty-three

hundred and seventy-five and 1.3
produced twenty-two hundred and
twenty-two barrels of oil a day and
it had a gas ratio of seven thousand
nine hundred and forty, and they
are six hundred feet apart. That
is to say my position is that if these
wells are deepened are properly
handled that that gas ratio can be
cut into one-third or one-fourth. For
instance that twenty-two hundred
and twenty-two barrels of oil used
seventeen million six hundred and
forty-two thousand cubic feet of gas
while the six thousand barrel well
used fourteen million feet of gas.

Q. May I ask who are the les-
sees?

Q. The Big Lake 0Qil Company
and the Texon, and Group Number
One 0il Corporation under the con-
trol of the Continental.

Qs Are there any small operators
in the field?

A. There are only two operators
in that field,

Senator Rawlings: I want to ask
you just a few questions, I want to
impose on your time just a little bit
to #8e if I cannot get some informa-
tion.

Questions by Senator Rawlings.

Q. I, as a Legislator, occupy the
position somewhat of a jury who is
going to answer sorme special issues
after while. We have several mat-
ters to answer. One of the first is
whether or not we are going to
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create a new commission. I take it
that probably your view fsg that a
new commission is necessary?

A. I might clarify that by saying
that until these conservation acts are
in effect that more time would be
required than the railroad commis-
sion could apparently give to it at
that time. I would not think that
condition would last for a very great
length of time. It seems to me that
after these facts are ascertained they
can be followed without much dif-
ficulty.

* Q. 1Is it your opinion we could
get along with the present commis-
gion rather than create a new one?

A. It seems to me like it is pos-
sible to do that, I assume that a
large part of this business would
be attended to by some capable in-
dividual who knows about these
things, get hearings that have to be
conducted by the railroad commis-
sion, or whoever is the conservation
committee.

Q. As a matter of fact they do
delegate those matters to experts?

A. Yes, sir, except the hearings,
that they cannot delegate.

Q. They are governed largely by
the recommendation of the master,
as it were?

A. 1 assume that to be the case,
they ought to.

Q. Assuming that this Legisla-
ture takes the view that a new com-
mission might be created, you are
a student of political economy, do
you think an appointive commission
or an elective commission would bet-
ter serve? .

A. It looks to me like in a matter
of this kind which needs so much of
business capacity and technical
knowledge that the chances would
be much better of getting the right
kind of men by some One qualified
making the selection rather than
turning it loose to the political con-
ditions which would necessarily exist
in the State.

Q. You think a member of the
Legislature could justify that pesi-
tion, back home?

A. You are getting back to the
proposition I am making, it looks
rather to be a guestion of quality
rather than a question of capacity for
the discharge of the duties, I think
you could justify back home any-
thing that was right.

Q. If a new commission is cre-
ated would vou recommend as to the

duration of that commission, that
is make it a temporary one?

A. It might be possible, yes.

Q.. Could you gather any idea, I
realize it would be largely an esti-
mate, because we don’t know what
the condition is going to be in the
future exactly, but could you give
me any idea about what length of
time you think a new commission
should hold effect?

A. I should think you are up
against this situation, you will, I
presume and hope, pass a conserva-
tion act at the present session of the
Legislature. If you get that act
passed you will do something that
has not been up to this time in the
matter of Legislation. I imagine
vou will have to amend it to meet
gituations that arise, ‘or the rulings
of the court, I therefore believe that
if you are going to have any limit
to this law or to the term of the com-
miggion that it ought to be passed
at the next session of this Legisla-
ture.

Q. It would be beyond the next
regular session of the Legislature?

A. Yes, sgir.

Q. We have had several wit-
nesses on this stand. Some of their
testimony consisted of very general
statement, some of them have given
us technical information about strata,
etc., none of which has been worth
much to the Legislature in dealing
with a technical question,

A. Some of it has been very pert-
inent I think.

Q. Most of them assumed a con-
dition to exist, which I do not have
any occasion to question, but one of
the things I would like to settle in
my own mind is something about the
extent of the waste that is being
permitted in the oil fields of Texas,
that we are called here to correct,
I realize that a certain amount of
waste will naturally be attendant
upon the operation of oil wells in any
case, and unnecessary gas pressure be
used. Are you sufficiently familiar
with the different oil fields in Texas
and their operations to give us some
definite idea about the wastage,
whether it is small, infinitesimal, or
excessive, or whether there is a con-
dition we should correct?

A. Idon’'t think there is anybody
that would go over every field in
Texas and tell you how muéh waste
is going on. I do think there Is
a general consensus that the waste
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is very large, and it is taking place
in almost all of the fields of Texas,
with probably the exception of the
Yates pool and some places that have
been properly developed by the Hum-
ble Company, where all of the gas
is saved, and also, of course, there
are a number of strips or marginal
wellg that cannot be operated upon
any condition other than those which
now exist. In every field in Texas
that has been developed prior to
the efforts to prorate I am pretty
sure there has been a tremendous
physical waste, the excesgive takings
of o0il from the ground and the tak-
ing of it too fast. That was dem-
onstrated by Mr. Foran the other
day; facts which are entirely famil-
jar to those people who have studied
the o0il business, that unequal taking
will result in the amount of re-
covery being materially reduced, be-
cause improper takings do not get
all of the o0il. Now sometimes, ac-
cording to the understanding en-
gineers who have talked to me that
can he partly controlled, but only
in this way, and that is by conserva-
tion and returning to the ground
the gas. In some of the fields, as
in the Univergity fields, that at the
present time is neither necessary nor
possible. The point there simply
being that this oil cannot be taken
out so fast that the water cannot
follow it up and keep all of the
crevaces in which the oil hag been
filled up. I believe that the general
impression among the oil people in
Texas.is that the amount of gas that
is being wasted and the amount of
oil that is being put in a position
where it can never be recovered is
something stupendous.

Q. In other words, you do sub-
scribe to the theory of an under-
ground waste as discussed by the
witness Foran?

A. It is easily demonstratable,

Q. You are satisfied that that
waste does take place?

A, T am satisfied that everybody
is satisfied that it does, that knows
anything about the business.

Q. Do you think it iz a proper
function of the Legiglature to under-
take to correct that waste?

A. It is within the power of the
Legislature and you should not per-
it it to be put in a place where
it cannot be used.

Q. You have referred to that as
a resource of the State?

A, Sure.

Q. I don’t know how you arrive
at that conclusion. I donr’t know but
what you are correct, but it seems
that the court has very recently
handed down some decisions that
they are not resources of the State?

A. These things ‘perhaps have
not been expressed in decisions, but
I take it that there is a proprietor-
ship by, the State of any piece of
property in the State, that it never
at any time gave up all that which
it owned; that when private owner-
ship of land is created that it re-
tains eminent domain. We never
did put anybody im position where
he can go and slice off an acre of
Texas and throw it away, or do any-
thing like that with anything that
makes it a physical part of Texas.
That theory is that under every acre
in Texas and every piece of property
in Texas that the State of Texas
has an interest such as it can pro-
tect.

Q. If title is just a superior
right, a temporary possession—

A. Title here is such right in the
land in the State of Texas has passed
up to the individual, and one of the
rights that Texas has is to tax that
property and not permit it to be
thrown away, just as it has a power
of taxation, the condition of the
power of eminent domain.®

Q. Now having your definite
ideas on the underground waste and
your thoughts on that line, and if
the Woodward Bill, and perhaps
some other bills here undertake to
cure that evil and stop that waste
by limiting the amount of oil that
may be taken out of any particular
well, which I guess they commonly
call proration, do you know of any
other way by which we could pre-
vent that waste, the underground
waste, other than simply put a limit
on the amount of oil that can be
taken out of a well per day?

A, That is one way. Another
way would be to unitize, a particular
field, and if carried out in the proper
way that would produce the most oil,
Then there is still a third way which
had it been incorporated in the Cran-
£ill plan of not congidering. exces-
sively the matter of the wells but
considering the area which probably
iz more logical.

Q. Do you not think that the
Legislature by its enactment should
prescribe the capacity of a well
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which should be accepted from pro-
ration, I think they call them mar-
ginal wells, say a well producing
a hundred barrels per day or less,
should be exempted from the scheme
of proration?

A. If it is possible to do it I
would like to see it done, but it is
not, that presents another one of
these constitutional gquestiong that
we have continually to consider when
we pass any legislation,

Q. Would it not be better to
leave that discretionary with the
Commission, if it can be done, rather
than the Legislature trying to fix
a definite line?

A. I think so.

Q. In addition to the under-
ground waste which you think we
are justified in dealing with, what
other waste do you know of that
is being permitted in the o0il fields,
except the excessive use of gas to
produce the oil with. What I mean
ordinary sense of waste, as it appears
to me is that oil is being brought to
the top of the ground and not re-
sulting in any beneficial use,

A. There is another definite
waste there which would be consid-
ered every time you tried to pass up-
on this matter and that is to say
that any condition which requires
that oil should be put in storage re-
quires that a part of the oil should
be wasted.

Q. Do you mean that waste i3 an
incident to storage?

A. Necessarily.

Q. I believe it is not very sub-
stantial, it is, a small percentage
of waste,

A. When you apply it to a few
million barrels of oil it is extremely
substantial.

Q. My thought is this: Would it
be wise for us to undertake to
go far enough in enforcing waste and
say that storage of oil is waste on
top of the ground?

A. No, sir, not always. There
has to be storage to conduct their
business, but when you get beyond
that, merely for the purpose of hav-
ing some oil there so you can specu-
late on it in the future, the result is
that part of it goes up into the air,
the balance is injuriously affectly,
its gasoline contents is lowered, and
if you keep it there long enough the
loss is very substantial indeed.

Q. Do you then think we should
consider that as one of the elements

of waste that we are to prevent,
though we might not prohibit it en-
:il;ely, but put some limitation on

A. T should say that production of
crude oil that so far exceeds the need
for crude oil so that it requires the
placing of a part of it in storage
would indicate a waste that might be
controlled by the Legisjature.

Q. You don't mean to say by that,
do you, or create the impression that
we should deal with the market de-
mand for oil as a waste?

A. No, gir, I think market demand
is a2 matter that does not depend up-
on merely physical facts, but de-
pends in large measure on the price
at which it can be secured. Market
demand does not seem to be a proper
thing to consider at all. If you pro-
duce o0il beyond the current need for
0il requiring the putting it in storage
you are then permitting production of
ofl under conditions that bring about
waste.

Q. Well, T will tell you {frankly
that I can’t tell the difference between
current need and market demand, but
we will not argue about that?

A. Senator, isn't it a fact there
would be a much larger demand at
five cents than there would be at a
dollar and a half?

Q. I think that would mnaturally
follow.

A. And therefore the market de-
mand depends upon price. The cur-
rent need for supplying the world
with gasoline certainly does not so
much depend on price.

Q. I think if automobiles were
selling for fifty dollars apiece there
would be a bigger demand than there
is now. We have now an under-
ground waste and we have a waste in-
cident to storage. Of course, there is
a waste in the crude petroleum itself.

A. It goes up into the air without
doing anybody any good.

Q. Do you know of any more forms
of waste with reference to the crude
petroleum that is being committed be-
sides the improper manner of taking
jt from the ground and the storage?
T do not have in mind any technical
question at all.

A. I can’t think of any other.

Q. Are there any practices in the
field,—for instance, where oil is per-
mitted to run out in earthen tanks?

A. That is not permitted at the
present time. ’

Q. It isn’t?
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A. It is not, so far as I know, it
is not done.

Q. You don’t know of any?
A. That would be a storage that is
more wasteful than the other kind.

Q. You don’t know of any practice
or negligent way where ofl is permit-
ted to escape, or anything of that
kind? .

A. No, sir. Of course, anybody
that has been around an oil field will
know it is conducted in an extremely
wasteful and wuneconomical manner,
but to get down to a specific state-
ment of what all that consists of, T
am not capable of doing it. That
would be economic waste rather than
physical waste.

Q. As to the gas wastage, the wast-
age occurs there by using too much
gas to produce oil lift a barrel of oil
to the surface?

A. That is one of the ways.
Q. And another one would be per-
mitting it to escape into the air?

A. Well, when it performs its
function of bringing up the oil it
is then used. Of course, it can be
controlled or it can be turned loose
into the air.

Q. What I want to know, one of
the points, is this: Necessarily there
is a minimum amount of gas that it
will take to lift a barrel of oil to the
surface? _ ‘

A. It has either got to be raised
with gas or rock pressure or raised
with a pump. .

Q. The gas used to lift the oil to
the surface, is there a way of recap-
turing that gas, or a substantial part
of it? ’

A. All of it,

Q. Some of it might be converted
into useful purposes? »

A. Al of it. It can all be used
after it performs that function.

Q. It can all be controlled and all
be utilized for whatever purpose Eas
can be used for.

Q. And that without any injury or
damage to the well itgelf?

A, Yes, sir.

Q. Or with the man's right who is
producing the well?

A. That is true.

Q. Now, then, I don’t care for a
long technical explanation, but could
¥you tell us generally how they can re-
capture that gas and stop the wastage?

A. In bringing the oil up to the
top, it is mixed in with the oil and is

captured right at that point, and

handled just like the oil is handled. It
is all under control. .

Q. Would you not consider it a
form of waste,—there might be some
constitutional barrier that would keep
us from dealing with it,—but assume
arbitrarily that here are two one hun-
dred acre tracts of land; oil producing
property, that it has been determined
that a well to each ten acres is suf-
ficient to economically develop that
one hundred'acre tract. Of course,
this illustration has reference to a pro-
ven area. Suppose each owner of the
two one hundred acre tracts has his
ten wells, Now, then, would it not
be a waste to permit one of the own-
ers of one of the one hundred acre
tracts to drill fifty wells there rather
than a sufficient to develop his prop-
erty?

A. What happene in a case of that
kind is that one of those owners gets
more than he is equitably entitled to,
although he gets what under the law
of Texas is his legal rights?

Q. But getting back to the proposi-
tion, is there not a waste? I mean,
in that he uses an unnecessary amount
of energy, gas energy, or whatever
energy produces the oil, by reason of
the fact he has drilled an excessive
number of wells,—does that not raise
the question of waste that we might
deal with?

A. T haven’t given consideration to
that except that in that Ohio-Indiana
case that very condition was one of
the bases upon which the Supreme
Court maintained the law.

Q. Judge, it seems funny to me, I
can’t solve this proposition, that we
hhve authority apparently to regulate
oil after it is brought to the surface
and say that a man who has. a fifty
thowsand barrel well, we can pinch
him down to 500 barrels and that is
in the interest of conservation, and
we are trying to hold it down to a
level of so many thousand barrels in
that pool, and make them pinch it
down, and here are people in a mad
frenzy bringing in new wells every
day,—that if we could conserve it af-
terwards, why can’t we by the same
reasoning conserve it . . .

A. (Interrupting) All of that
comes from the rule of law that has
been recognized in Texas to the ef-
fect that an owner of land can get
whatever he can out of it with the
result that he may create physical
waste, and where he necessarily gets
something to which he is not entitled
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except from a purely legal stand-
point. I think the condition you
have indicated there is one of those
matters easily within the control of
the Legislature.

Q. You think it is?

A. Yes, sir.

Q. This waste has been outlined
here and about which you have testi-
fied, is that being permitted in the
fields generally in Texas today, or is
that confined to some particular lo-
cality?

A. My understanding in the matter
is that we haven’'t up to the present
time given substantially any attention
whatever to waste and that during the
entire thirty years of our oil history
we have had that wasteful condition
in producing our oil.

Q. Do you think that practice ex-
ists in most of the fields in Texas to-
day?

A, That is my understanding.

Q. Do you have any idea of what
the loss in dollars and cents is?

A. It is too big for anybody to
comprehend. You can't use enough
ciphers to indiecate it.

Q. You mean the loss occasioned
by the waste now taking place?

A, Yes, sir, and that has been tak-
ing place for thirty years.

Q. Do you think this Legislature
would be justified in passing some
statute that would undertake to con-
serve that waste.

A. I think the Legislature would
be criminally negligent if it did not.

Q. I believe that is all,

Questions by Senator Woodruff.

Q. Wounld it be necessary for the
Legislature to take into consideration
the market price of crude oil, ade-
gquately to bring about conservation
of these resources?

A, You can bring about conserva-
tion without taking it into considera-
tion at all.

Q. In your opinion, as public
policy, under the present condition
of the industry, do you think it
advisable for the Legislature to go
far enough into this conservation pro-
gram as to stimulate the market price
of crude o0il?

A I assume it is no part of the
business of the Legislature to try to
pick into these economical questions
at the present time, but I do feel that
a necessary result of a proper produc-
tion of oil would be the bringing up of

the oil at the price somewhere com-
mensurate with its intrinsic value.

Q. Then Judge, the Legislature
should concern itself, in your opinion,
solely with the problem of ultimately
recovering the greatest amount of the
oil and gas and converting it to bene-
ficial uses regardless of the price?

A, I may make this statement,
Senator: That a proper application
of such laws as you make will bring
about comnservation of our oil and
gas, and that a proper conservation
of our oil and gas will result in a
price such as will be satisfactory to
the oil operators, to the lessors, and
to the pecple of Texas who depend
largely upon those taxes for the sup-
port of their public institutions.

Q. Well, if it be shown that in
East Texas, if it were unitized, as
you suggested a while ago, all pro-
ducers in that area there cooperat-
ing for the purpose of getting the
greatest amount of oil at the great-
est speed possible commensurate
with ultimate recovery of the great-
est amount of oil, did not reduce the
amount of oil produced in the area
over there, that would not reduce the
amount of oil on the market and con-
sequently not stimulate the price.

A. Benator, there has been a
feature which has seemed to me to
have 4 great deal to do with the
price; people over there have been
selling for almost nothing oil that
they hope to produce in the future;
present prices are not predicated
upon present production but upon
somebody’s future hope.

Q. In other words, they have
sold ‘“short”—is that the term?

A. 1 am not familiar with those
terms, but they have sold that which
they have not yet got.

Q. Have you read the Woocdward
bill that is pending in the Legisla-
ture now?

A. I have read it, yes, sir,

Q. 1In your opinlon is it by direct
implication for the Congervation
Commission to take into considera-
tion the supply and demand in mak-
ing out its program or its orders?

A. I would not like to pass judg-
ment upon that without specific
study of it in regard to that partic-
ular matter. I have this kind of a
feeling with reference to the ques-
tion of proration in the State: That
when you will have conserved and
brought about proper regulation of
production and then applied the
rights which you have to control
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transportation agencies in this State
you can bring ahout that which
ought to be brought about in the
matter of letting everybody have
that to which he is entitled.

Q. You are probably famillar
with or have heard something about
the three-court decision yesterday in
the McMillan case?

A. I read what was in the paper.

Q. Does that indicate to your
mind and do you think independently
of that as a lawyer it would be pos-
sible for this Legislature to legislate
upon the gquestion of economic waste
directly?

A. Senator, you are presenting a
question which I do not believe any-
body can answer. Nobody has been
able to define what can be done un-
der the police power of the State,
and you would certainly present
yourself with certain constitutional
questions which I do not think you
need bring into your hill.

Q. Judge, digressing just a little
bit, I understand—now this is for
the information of the Legislature,
but not pertinent to this hearing. I
understand that several pipe line

companies have constructed lines
across University lands in West
Texas?

A. Yes, sir.

Q. And that two of them have not
paid tor the right-of-way or the priv-
ilege of carrying their lines across
the University lands.

A. Yes, I think that is true.
They claim the right to go across
there without payment and it is our
purpose to see that they establish
that fact or pay the money.

Q. Well, is there anything that
the Legislature, in your opinion,
ought to do about that thing at this
time?

A. My own judgment is that 1t is
not necessary.

Senator Rawlings: Mr. Chairman.

The Chairman: Senator Rawlings.

Questions by Senator Kawlings.

Q. I want to ask one further ques-
tion that I forgot. This investiga-
tion we are on has a twofold pur-
pose: One is to prevent waste and
conserve, and the other is to find
out whether there is any collusion
in the oil industry which has brought
about the condition. Do you know
anything of any condition or any
such agreement or collusion that
exists?

A. Senator, one of the things the

State of Texas is suffering from at
the present time is unreasonable
competition between big .0il concerns
and it is going to cost the people
of Texas a great deal of money, be-
cause ultimately they will have to
pay for all these stations and waste
in putting down wells that ought
not to be put down. I would sug-’
goest uneguivocally that the relation-
ship between the big oil companies in
Texas is such that there is no pos-
sibility of collusion.

Q. So far as you know, you have
not discovered any evidence of open
violation of the anti-trust laws?

A. No, sir: I do not know of any
violation of the anti-trust laws.

Senator Hopkins: Mr. Chairman,

The Chairman: Senator Hopkins.

Senator Hopkins: I have just one
other question.

Questions by Senator Hopkins

Q. Every time we pas a bill, Judge,
it seems to involve the question of
taxes, and that is necessarily an in-
teresting question.

A. Whenever you make a. trade
you have to take that into considera-
tion,

Q. Now, Section 4 of this bill pro-
vides for the administration of this
new commission by a tax of one-
fourth of one cent per barrel in
addition to the present gross re-
ceipts production tax. Do you have
any idea what sum of money that
would raise—would it be detrimental
or an unjust burden upon the in-
terests to be affected thereby?

A. Senator, the oil industry in
Texas ought to get benefit from this
conservation and if they get benefit
from it they ought to pay for it.

Q. I just asked the question be-
cause it will surely be raised in the
future. One other question: It has
been stated to me, Judge Batts, by
competent geologists that controlled
production in the field could be sat-
isfactorily obtained and maintained
if the enforcing authority had the
power to contrel just to the extent
of, say, seventy-five per cent of the
potentia.l, the thought being ad-
vanced that if it had that power to
control up to seventy-five per cent
of the potential it would still leave
in the hands of the land owner or
leasee about twenty-five per cent,
which could not and would not be
regulated, which leads me to the
question: Would you advocate that
or think it advisable if there is such
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a limitation as to regulate their con-
trol over production to, say, not over
seventy-five per cent of the poten-
tial.

A. Senator, I don’t know how to
get at that per cent. There is one
factor that seems to have been given
- little attention, and that is the ex-
tent to which instead of control after
the drilling of wells, which would of
course involve the treating of those
wells as either a single unit or as a
number of units within that unit.
That has not been discussed. I think
it worthy of consideration. As to
whether you can limit the number of
wells that can be put on twenty
acres, say, and have one-fifth belong
to one person and four-fifths to an-
other, it wou!d seem to me possible
to put. say two wells down and di-
vide in proportion to their interests,

Q. In your opinion that might
not be an unreasonable limitation to
place upon a pew commission, if
created?

A. I don’t know how to get at
any particular percentage there, but
this matter of regulating the drilling
as distinguished from regulating
production after drilling has been
done is one of those things I think
you can well give consideration to.

Q. Just one other gquestion, and
it is a little foreign. Senator Neal
was asking you some questions with
reference to development cut there
and where they have killed or ceased

production in some four or five
wells.
A. Senator, I don’'t know what

has induced action with reference to
those, but in each of these cases I
asume that has possibly been the
basis for it. I know as far as Group
Number One 0il Corporation is con-
cerned it brought in one well which
it was impracticable to control and
it was killed on that account. I
will state that certainly the Big
Lake 0Oi] Company has been doing
what it could to bring about proper
conditions there, and I have no right
to state that Group Number One Oil
Corporation has mnot. I de state,
however, that we would like to see
to it that they be made to do what is
right if not voluntarily done. I will
state further that they have been
taking a long time to do what I con-
ceive to be right.

Q. That is not applicable to the
Big Lake Company?

A. Not so much. They have pro-

ducing conditions there much better
than formerly,

Questions by Senator Purl,

Q. Judge, it was commonly re-
ported and stated on the floor of the
House when we had up the Common
Purchaser Bill that it might vitiate
or annul the anti-trust law.

A. 1 don’'t see how that nullifies
the anti-trust law.

Q. Now, one other question. The
President of the Texas company tes-
tified here yesterday. Now, do you
happen to know what the attitude
or policy of the Gulf Production
company is upon these measures?

A. Senator, I undertook to state
what I understand to be the attitude
(answer interrupted.)

The Chairman: Pardon me, the
Judge hasg discussed that throughly.

Senator Woodward: Mr. Chair-
man, we dare not going to get through
with Judge Batts, and I move that
we recess until afternoon.

Thereupon at 12:30 o'clock p. m.,
the committee rested until 2:00
o'clock p. m.

2P M

The Chairman: All right, Sena-
tor Woodward, do you want to ques-
tion Judge Batts?

Senator Woodward: No. Senator
DeBerry, I believe, was questioning
him.

The Chairman:
tioning, Senator?

Senator DeBerry:
sion to do so.

The Chairman:
tor.

Were you ques-
1 asked permis-

Go ahead, Sena-

Questions by Senator DeBerry.

Q. Judge, do you think thera
could be an adequate conservation
statute passed without placing in it
as one definition of waste ‘‘oil that
is produced in excess of a reasonable
market demand?"”

A. Yes, sir.

Q. Sir?

A. Yes, sir.

Q. Would you be for a bill that
had that specification definition in

jt: that is, would you recommend
that go in to a bill?
A, Well, if I were undertaking

to pass a bill, T would try to elimi-
nate as many questionable features
as possible.

Q. That is why I am asking these
questions.
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A, It seems to me there is no
occasion to use any such phraseology
as that, inasmueh as the same end
conld be accomplished by limiting
production to that which is current-
ly needed, without increasing stor-
age.

Q. Well, if you are going to say
that which is currently needed, you
have to take iInto consideration
markets?

A. I distinguish between that
which could be used up by the peo-
ple who use up that gasoline and
other products, and that which might
be bought speculatively and for
other purposes by oil corporations.

Q. There would be that differ-

ence in using the words ‘“market
demand”— I can see that distinc-
tion.

A, Whenever you go bheyond — —

Q. A conservation bill would be
adequate if it did away with physi-
cal waste as discussed by you this
morning?

A. Whenever vou go beyond the
point of producing oil beyond that
which is consumed, you necessarily
place it in storage or turn it loose,
and if you place it in storage, you
waste it, and if you turn it loose, you
waste it. .

@. If vou could avoid physical
waste, and then gloat the market and
make oil sel] for five cents a gallon,
is that physical or economic waste, or
partly both? )

A, I don’t see how you could
produce to the extent you have in-
dicated there without having physi-
cal waste.

Q. If there were enough oil field,
and everyone was down to where yon
could produce it without waste of
gas, and could plug off the water,
there could be more oil on the
market than the public could con-
sume?

A. My suggestion is it be limited
to that portion which the public can
consume. '

Q. How far are you from recom-
mending that one of the definitions
of waste is ‘“‘any oil produced in ex-
cess of the reasonable market de-
mands’'?

A. To me they do not mean the
same thing. The market demand
will depend largely upon what oil
can be produced for. Many compa-
nies could afford to buy oil at present
prices, and store it for future use.

I am suggesting it be confined to
current consumption, which would
not require it to be stored.

Q. Wouldn't you say current con-
sumption plus reasonable storage?

A. Of course, there must be some
storage, or the business cannot be
properly conducted.

Q. You made a statement this
morhning that laws should be written
so they would be subject to the least
question possible. Now, if a bill did
carry a clause defining as one of the
definitions of waste, and giving the
commission the right to use that dis-
cretion in using that provision, if it
were to have it in it—that definition
“that waste is any production of oil
in excess of the reasonable market.
demand,” would that bring up a de-
batable statutory or debatable con-
stitutional question?

A. . It is one of those things that
is debated. Therefore, it is one of
things that could cause debate, and
my thought is if you can obviate ques-
tion and debate about these matters,
and put up a law that everybody
could obey, you would find a very
different attitude on the part of
many of these people who are now
gquestioning the policy we are pur-
suing.

Q. The fact that it is debated to-
day is conclusive proof that it is
debatable?

A. Yes, sir.

Q. I want to go further on that.
To what extent would I be justified
in opposing such a provision? Now,
if it were clearly written that this
commission would have a right to
restrict production, so taking into
consideration, or using as their mo-
tive, that oil was being produced in
excess of a reasonable market de-
mand, do you think that obviously
would raise a good constitutional
object.on?

A. I don’'t pass upon what the
result of the debate or litigation
would be.

Q. 8Sir?

A. I don’'t pass upon what the
result of the debate or litigation
would be, but I am undertaking to
suggest it would be the cause of liti-
gation, and I think it is one of those
causes that could be obviated.

Q. Wouldn't you care to say—I
don’t want you to say it unless you
want to—

A. My reluctance iz hased en-
tirely upon the circumstance that I



206

SENATE JOURNAL.

do not know all of this law, and
upon the knowledge that if you can
shy around a lawsuit, it is the sen-
sible thing to do.

Q. You would not go far enough
;0 say that would be a good law-
suit?

A. It would be a matter about
which good lawyers could differ.

Q. One more question on that
iine, and I will be through. 1If a
bili written—take for instance, the
Woodward Bill, if I were to decide
that it obviously does indirectly
what this clause I have been repeat-
ing to you does directly, would it
be a cause of litigation?

A. 1 don’t imagine you are going
to entirely escape litigation at all,
but I do think as many manners as
are debatable ought to be left out as
possible, because I believe a bill can
ne drawn which will be proof against
any litigation which will be had.

Q. One more question, Judge
Batts. I have mno inclination in
the world to criticize any bhill in
particular—I mention the Wood-
ward Bill, because we designate it
that way to keep it from getting
away from the other, not that I am
scrapping or critizing his bill, but
that is one of the bills up for con-

sideration. Have you considered
that bill closely enough?
A. No, sir.

Q. You have not considered that
Lill closely?

A. I have read it as the proceed-
ings were going on here. If I had any
criticism to make of it, it would be
in the way of changing the phrase-
logy of waste, and trying to make
those parts which are indefinite as
definite as language could make it,
and I would try to make it so clear
that there could be no question
about what the commission could do,
That is the basis upon which the
decision rendered yesterday was
based—that is, as to whether you
authorized the Railroad Commission
to do certain things, What you
authorize them to do should be in
lanpguage about which there can be
no question, as nearly as possible.

Q. That is what you mean by
dodging litigation?
A. Yes; it is very important to

those people who are trying to obey
the law, to have it as clear as pos-
sible.

Q. The reason I was asking the
Guestions in regard to this bill—I

am not a lawyer; the closest I ever
was to being a lawyer, I had a first
cousin who was. I think it is utterly
obvious if you read that bill care-
fully, that if vyou are interested in
litigation to that extent, I think that
bill clearly writes indirectly “eco-
nomic waste'” into the face of it.
There are those who differ with me,
but T think a man who can’'t find
that in it is not as good a lawyer as
I am, and I am not a lawyer at all.

A. It differs from the present
law in this: The present law dis-
tinctly states ‘‘economic waste”
shall not be considered. Tt, at least,
eliminates that.

Senator Purl:
tion?
The Chairman:

May I ask a ques-

Senator Purl.
Questions by Senator Purl.

Q. Judge, I know you are a very
busy man, and I hope I am not ask-
ing anything .unreasonable of you. I
wonder if you would have time be-
tween now and Monday week to give
this bill some study, and give us the
benefit of your constructive criticism
of it?

A. I am always glad to serve my
state in any way I can. I think what
is going to be required here is some
sure enough work by sure enough
lawyers, and you have an ample
number of them in this Senate.

Q. But your long experience as
an attorney, and your familiarity
with the oil industry, I am wonder-
ing if you would give us the bene-
fit of your comnstructive criticism of
this measure?

A. It is so much easier to give
criticism than to construct, but I will
be glad to give you any help I can.

Q. Will you read that bill and
give us your idea on it. I would
certainly appreciate it, and I am sure
the rest of the Senate would,

A. Yes, sir,

Sepator Purl: Thank you, Judge.

Senator Woodward: In doing
that, I would be glad if you would
change the phrasology of the defini-
tion of ‘‘waste’” in any manner that
you think would probably give a
better description than we have it
in now.

A. When you pass a bill in
which large penalties are to be as-
sessed, you can’t predicdte those
penalties on language which is not
definite and clear.
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Q. It is like a criminal statute
in that, .

A. It is of that character, yes.

Q. In making these definitions,

I had in mind—or rather, in study-
ing these definitions, I had in mind
the fact that we had to make it
broad, ard with enough elasticity so

as to get away from the question:

that that we were letting the Com-
mission legislate,—

A. You will have plenty of trou-
bles.

Q. —and avoid that as nearly as
we could, and to define them in such
broad lamguage that the Commission
in the exercise of its findings and
discretion could bring certain acts
under this general definition. I
didn’t feel like just setting out just
what the Commission could or could
not do, because conditions might
arise that we did not cover. )

A, I think you are going to find
it necessary to make quite clear what
you pass up to the Commission to
do, because the decision rendered
yesterday was predicated upon the
abgence of authority delegated to
the Commission, and I believe these
definitions and the authority .given
to thée Commission should be. made
s0 clear that there can be no ques-
tion about what is meant.

The Chairman: Any other
tion of Judge Batts?

Senator Woodul: I want to thank
Judge Batts for the compliments
he passed upon the lawyers in the
Senate. ’

ques-

A, I was just passing on infor-
matioh that everybody already
knows,

The Chairman: Members of the
committee and visitors, this is Judge
Dabney of Houston, who will discuss
the Woodul bill. Judge Dabney Mg
before the commitiee primarily to
diseuss the bill without being sworn,
and without discussing the oil situ-
ation in general, he merely wants to
discuss this bill.

Judge Dabney: What is now ad-
vocated as Senate Bill No. 3; it is
not a bill to bestow right, except the
right to protect one’s self. It would
. be unconstitutional to take anything
from one man and give it to another.
There has been a widespread misap-
rehension of what respective rights
all persons have, and rights up-
on a given stratum or upon a given
pool. The development of the oll,
that is, the—the statement of what
the law iz by the court has much

got ahead of the remedies which are
now given by our statute. Qur stat-
ute limits man’s rights to some ex-
tent instead of providing a method
for the importment of those rights,
conseqyently the main object of this
bill is to remove the impediment ex-
isting in the law of Texas, in the
statutes of Texas, relating to pro-
cedure so that every man for him-
self, big.or little, having a right will
be given an opportunity to enforce
that right, and that is the sole object
of the blil. At the risk of being
thought dogmatic, or attempting to
teach what the lawyers here, or many
of you already know, permit me? to
state in the briefest, worst possible
way, and it is for the sake of brevity,
what the rights are now as declared
by the court, the Federal Courts and
the Texas Courts.

Inter, say, or stratum in or on a
given pool. The purpose, of course,
is this, that if a man on a stratum
or on a pool is entitled t¢ use hig
right there only so far as he does
not injure some other man’s right,
proceeding with reasonable diligence.
You will pardon me, those of you
who are not lawyers, for using a few
technical terms used by the Supreme

| Court of Texas in relation to what

these rights are. Those of you who
are lawyers will explain the meaning
to you, those of you who are not
lawyers.

First that every land owner or fee
lessee under him and exploiter under
him as, unless restricted as to the
exploiter, as a determinable porpor--
teal fee and freehold, a heritament
in the o0il and gas under his land. It
is determinable because it ends when
the oil and gas is withdrawn. It is
freehold, his right, his fee, and he
owns it. That being so the next in-
quiry is—can another man withdraw
that oil or gas, both being fugacious,
especially gas, from under his land
and become the owner of it, when
it is brought to the surface of course
it is personal property. Yes, and no.
No, if the owner is willing to empha-
size reasonable diligence. Yes, if the
owner is not willing or able to exer-
cise reasonable diligence. Now, gen-
tlemen, that is an ownership and
right to that property and it is a
right in safety, but still with a char-
acteristic of support, you might call
it, or commmon interest in all of them
as against a given stratum or a given
pool. Congequently it results as is
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now emphatically declared in an
opinion of the Court of Civil Appeals
in January, 1931, at Fort Worth,
Judge Duncan, giving the opinion,
and the opinion being unanimous on
these points, that they have a com-
mon interest in preserving that pool
and stratum and bringing about an
unwasteful exploitation of it.

Senator Woodward: 1Is that the
Peterson case?

Judge Dabney: Yes, sir, Peterson
ve. Grace. It is in the Southwestern
Advance Sheet, Volume Number 37,
Second Series. You will gather much
ingormation from that. Also, as at
this time in the Oxford case by the
Federal Court, the right of any land
owner in that pool can be limited so
that he cannot hog the situation un-
reasonably to the deprivation of the
man who adjoins him. That is set-
tled by our courts. Also, in the Ohio
case, referred to by Judge Batts this
morning, the Ohio Qil Company vs.
Indiana, wherein under the laws of
Indiana the land owner did not own
the oil under his land as we do here.
The Supreme Court of the United
States has followed the Supreme
Court of the State of Texas as to
the land title and has held that the
man owns the oil and gas under his
land, it is his fee. But in Indiana
he did not, he only had a right of
access. They refused to follow as
an absolute analogy, and applied the
principles which 1 advocate in sub-
stance. Now that being the case the
owners of oil and gas in situi under
his land has a prior right without
by wasteful process, anywhere on the
stratum, whether the adjoining land
owner or not, the property shall not
be injured, provided that of course
he cannot stop the exploitation by
doing nothing. He can only stgp that
exploitation which is wasteful, un-
scientifically injures or takes off the
gas pressure, takes off the gas, wastes
the gas, because gas will be drawn
for miles providing there is not a
lenticular cut-off. He has that right,
it is a common right as to the pool,
each man owning in severalty what is
under his land and his exploiter un-
der him,

Now, gentlemen, those rights are
defined as I have stated. This is a
complex subject. Now, the courts
have declared and ascertained those
rights. What is the situation with
which we are confronted here in
Texas? It is a problem of mechan-

ism, where if you look at the a prob-
lem of this sort underlying every-
thing, if we look hard enough we
come simplicity. The Legislature in
Texas, not this Legislature, but be-
fore 1925, adopted Article 4644,
which this act amends, and therein
they provided first, one land owner
would have a right to enjoin against
these practices by an adjoining land
owner, Their rights are in the pool,
there may be a strip adjoining vyou,
and there may be a man a8 few hun-
dred yards away, and gas may be
more valuable than oil. Now the
Legislature has retained the right ot
restraint against the joint land own-
ers. Second, it provides that this
right may not be exercised except
as against an insolvent, forgetting
a fundamental principle of law and
equity, that you have by injunctive
process the right to restrain any
man from taking and carrying off a
part of your free hold, whether he
is solvent or insolvent, cutting your
trees, removing your rocks and sand
and what not, Now there are two
unseverable obstacles prescribed as
a condition for the accession of this
right of limitation, and this right
under our statutes, that should be
removed.

Thirdly, the statute is too expen-
sive, involves too much expense be-
cause it provides at the discretion of
a court a receiver may be appointed,
or a trustee, in most of these cases.
Unless there is a question of serious
insolvency there should not be a
receiver. A receivership should be
left to the powers of equity to de-
termine whether or not one should
be appointed, but not under this
statute,

Fourthly, as far as I know, under
the statutes of Texas there is no
provision for the appointment of a
Master in Chancery unless there be
a receivership. Now, you take a
whole field—what is your situation?
Can a district court sit down without
the aid of a master and sift this thing
out? It would be interminable, de-
lays, confusion, and what-not. Now,
we have a statute in Texas most
useful but not comprehensive enocugh
in relation to auditors, providing
where accounts or vouchers are in-
volved an auditor may be appointed
whose conclusions of fact may be
read to a jury and they do not invade
the province of a jury. In the Fed-
eral Court, without the aid of a
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statute, under the name of auditors,
in actions in law—I am not talking
about actions in equity—it is now
the law that in this scientific and
complicated situation the court can
appoint an auditor whose conclusions
of fact can be read to the jury and
they are not invasions of the pro-
vince of a jury. So the Federal
courts not having these restrictions
under which we labor have a facility
and an opportunity to apply the law
as it now exists which the District
Courts of Texas apparently are de-
prived of by our statutes. If we re-
peal the various statutes I mentioned
and the restrictions on the appoint-
ment of a master and simply say that
every right of this sort should be
subject to litigation upon the prin-
ciples of equity, and we know fur-
ther it would be an immense relief,
but it is useful on account of the
lack of knowledge of equity and
equitable procedure to insert in this
statute a simple mechanism as has
been done for the guidance of the
courts. It will save a good deal of
trouble, but the mechanism should
be simple, It should not be balled
up with a detailed account of how
the Courts should proceed other than
to refer the courts to the general
principles of equity practice, which
the bill does.

Now, gentlemen, if we had had
such a statute as this, it is plain
under the principle established by
our courts, the Supreme Court of
Texas, the Courts of Civil Appeals,
and the Federal Courts, including
the Supreme Court of the United
States, every individual would have
had an oportunity and would now
have an opportunity to protect him-
self. What we propose is in no re-
spect against any proposition before
the Legislature, as to proration, as
to referring to a commission to de-
termine what is waste and what is
not waste. This bill does not at-
tempt to define those things. They
are already defined in large extent
and they are very valuable. The
conservation statute which we now
have needs to be added to upon the
principles advocated by Mr. Wood-
ward and others, though I have pot
studied his bill. In that connection
please know that I heartily concur
with Judge Batts with reference to
putting into any conservation statute
an attempt to too much, by whatever
disguise, fix prices. If it is done,

great constitutional problems—we
will run up against that. If it is
done, it should be carefully provided,
each provision should be carefully
segregated so that if it is held uncon-
stitutional will not cause the whole
bill to fail.

Now, excessive grilling invelves
waste, always; inevitably. The mora
wells you drill the more problems
you are up against. As to mixing
water, as to taking off gas pressure,
and so on, and sc on. If excessive
drilling is injurious to any man in-
side of the pool, or working on a
stratum—I am not speaking of price,
but by jeopardizing stratum, taking
off gas pressure, mixing in water,
and otherwise as is so largely done
now—well, now, that is an injury
which he ought to have a right to
restrain, If this bill had been upon
the statute books of Texas we would
not now be conironted with this
East Texas situation. Somebody—-
maybe several, would have at once
moved for injunction to restrain
whatever was being done upon the
same stratum to his injury, If he
got apn injunction it is appealable;
it ought to » appealable. Such bond
can be given as is now provided by
our equity procedure, without going
into that. If reversed, then it is re-
versed, but he gets action. What
do you do now, gentlemen, any of
us who have rights? I have some
myself; my clients have others; what
do you have to do, unless you have
careful contracts which I think I
have to protect us? You go before
a commission or board. Now, I am
not talking against commissions or
boards. I think some commission,
probably a separate one as Judge
Batts has so clearly stated, should
be set up to make these rules, and
the constitutionality of these rules
has been sustained by the Federal
courts and the State courts. Of
course, they have to be reasonable,
but the burdens is upon them that
attack them. But what we propose
is to give a man the right to fight
for his own rights. If these rules
are fair, well and good, the District
court will take them into account.
If they are not fair, he does not have
to run all over the country, all over
the State and try to assemble a Jarge
number of people and have interm-
inable hearings in order to get a
footing to start his fight. And then
what happens? The first thing he
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knows he may be enjoined in the
Federal court as has just happened,
and then he stubs his toe. What are
these commissions and rule making
bodies? They are nothing but a
Master in Chancery appointed in ad-
vance whose findings can be get
aside by a court, Why not give
each court the power to proceed as
to a given stratum or pool inde-
pendently of the commission. If
commissions have made rules as to
what is waste, and they are reason-
able, the courts will have to follow
them; if they haven’'t made rules,
the courts do not have to wait for
them.

You will pardon me; I am get-
ting old. The State of Texas does
not give every man the right to get
out and fight for his own rights
without hedging him around with a
lot of conditions which limit his
r'ghts. We were taught when we
were law students that there is no
right without a remedy, and here we
are confronted with a situation
where the right is to a large extent
taken away by the remedy produced.
I have had a long experience—I am
not reflecting on any of them, I have
had many good friends on some of
these commissions—and I think
about this thing that one is neces-
sary, probably separate from the
Railroad Commission for the reasons
gtated by Judge Batts, to investigate
and make rules where the Legisla-
ture hasn't time or is not in session
to make the rules. 1 am not oppos-
ing that, but in Washington and here
and elsewhere a long experience has
taught me the enormous expense,
unless a man is representing a cor-
poration that has money, as I was,
it is practically the denial of a right
to our citizens to get out and fight
for himself, by requiring him to
fight all these commissions.

Now gentlemen, I wish to say one
more thing, two more., First as to
practice. I have thought a great
deal on this bill of mine, in trying
to formulate it and press it. You
go into pool, upon a stratum, or
what not, you are confronted with
the difficulty of parties, This bill
does not charge you down to the
necessity of bringing everybody in
having an interest. No. It simply
provides that one person who is in-
jured by excessive drilling, and exces-
sive drilling is injury, or by wasteful
methods in the same stratum, any-

where, can sue the person who is in-
juring him. Now, that person who
is doing the injury, or alleged to do
the injury, may be driven into ex-
cessive drilling by what somebody
else is doing, so the bill provides
that in such situation the decree of
tlre court shall not restrain the de-
fendant from activity to protect him-
self against others not parties to
the suit. But it furthermore pro-
vides that subject to not too much
delaying the court anybody having
an interest can intervene and put
this thing in one basket and so pro-
ceed to a conclusion in vacation, or
at any time, but with the restriction
there must not be too much delay.
As Judge Batts, I think, pointed out
—It concurs in everythng I heard
from him; I may have missed some-
thing, to have g Commission deter-
mine the specific rules for every pool
in this State under specific applica-
tions is almost an impossibility; that
is true. Here we provide a method
which prevents the Federal courts
from coming in, because there is a
Federal court statute which provides
that no Federal court shall enjoin
the decree of a State court unless, of
course, that decree interferes with
some decree of the Federal courts;
consequently any man could bring
a suit under this bill where he was
jeopardized and being injured, and
if he made just one other party,
which he always could do, who was
a citizen of the State of Texas, the
suit could not be transferred and I
don’'t suppose he would be idiotic
enough to try to transfer it on the
first section of the Fourteenth
Amendment, because the Federal
courts have emphatically declared
that it does not invade any property
right to restrain another man from
excessive drilling and wasteful drill-
ing, that it is. not inside that and it
is not inside of our Bill of Rights
stating the same thing. 1 like sim-
plicity and pardon me for emphas-
izing this: I like the privilege of
fighting for my rights and the rights
of my own clients without waiting
on any bdard or any one else. Co-
operation is all right, but it some-
times ig difficult to get it. That is
perhaps an old-fashioned idea. Now
the last point I wish to dwell on, I
am dealing only with physical
waste, not with the question of price,
and I am not here to deny that you
can affect these o0il values with a
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public use. Now, it has been con-
tended in the courts that these con-

gervation acts were not intended for
the protection of the individual land
owner, but only under the exercise
of police power for the benefit of
the public at large. That has been
declared by the Federal courts and
by the State courts not to be the case
a&nd that the conservation laws are
also just, provided they do not de-
pend upon police power alone for
individual protection and the asser-
tion of individual rights. Now, 1
have suggested that in your conser-
vation aect if you want to give any
commission power to fix prices, you
carefully segregate it and provide
in the act itself that the unconstitu-
tionality, if declared, of any clause
shall not upset the rest of it. To
look at it practically, gentlemen, the
first question is not price fixing; the
the first question is comgervation. If
you have congervation and if you
provide a simple mechanism as here
proposed, doing away with the re-
striction the procedure lacks, re-
stricting a man's rights, giving him
the right to go out and fight for
his own rights, and then have the
Conservation Commission or what-
ever you call it, who from time to
time will adapt these things, which
of course our courts will not en-
force if they are unreasonable—we
ought to have more of them; we
ought to have a specific act prohibit-
ing wasteful and excessive drilling,
because it invades the other man’s
rights. 'Then, gentlemen, the ques-
tion of price, as said by Judge Batts,
would largely take care of itself, be-
cause the mere act of excessive drill-
ing—not as affecting prices, for that
wounld be the consequence, buf to
prevent injury to other people, *will
at once do away with or soon do
away with this debauch and waste
of the resources of the people of
the State of Texas. Permit me to
say this outside of the immediate
purpose of this bill: Millions, yes,
billions of oil and gas are being
wasted or their recovery made ex-
tremely difficult or imbpossible by
the present methods of drilling, Any
excessive drilling is a waste, but the
hoggish process of grabbing and tak-
ing is an injury to another’s prop-
erty, even though the drilling be
scientific, because every man has an
interest in that pool for a fair op-
portunity and a fair chance to get

what is his own, his very own, be-
cause it belongs to him and all the
people under him. I submitted this
bill to a very able lawyer, and after
considerable correspondence when he
returned it to me hé had this to say:
*“Thig bill is so just and right and
legal that I fear it never can be
passed.”” Whom does it hurt? No-
body except one that want to hog
the sitnation. No man has a right
to go in there and grab the oil and
gas from under your land because
he has a million dollars and You
have maybe fifty thousand dollars
without giving you a reasonable op-
portunity to keep up to him. That
is not question of wastie; that is a
question of injury to your values,
and Judge Dunklin has so decided
in the Fort Worth court where men
were putting on vacuum pumps and
sucking it away from under the
other fellow’s land, and the verdict
of the jury was given for the amount
they estimated had been so sucked
away by using the process; and the
same thing as to the excessive num-
ber of wells. The yerdict of the jury
was given as to his free hold by that
process. The verdict was also given
for punitory damage. I would like to
see some larger verdict against these
hoggish exploiters to teach them
something. The lawyers of Texas and
above all, the men who are not law-
yers, oil men and gas men do not
know their rights, lawyers who do not
know the rights of their clients, if
they would sit down and study the
declarations of some recent cases
and some not 80 recent, the rights
of their clients in the State courts,
if they would get into the Federal
courts they would have. machinery
to do it, in my opinion. Judge Batts
sai@ he thought and I heartily con-
cur with him, that it would be a
valuahle thing for the lawyer to
enter intoc all these matters.
What he meant, of course, was in
giving remedies in these matters,
for it would be unhsatisfactory for
you to attempt to take away one
thing from one man and give it to
another.

Questions by Senator Purl

Q. I understand you are advo-
cating the passage of a bill and not
here as a witness, but I want per-
mission to ask a guestion, if you
don’t mind?
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A1 don't mind anything, {if a man is wasting only his own, I
Senator. don't think we ought to interfere

Q. Have you any objections to
adding an amendment that the pro-
visions of this act shall not apply
to any litigation now pending in the
courts of Texas?

A. None at all. 1 think that
would probably be the law now. I

think it would be a fair amend-
ment.

Q. All right.

A. Because you don't want to

take people by surprise; but, on the
other hand, if you will pardon me,
I think it should be most carefully
framed, so as not to deprive any man
of any right of property. I would
rather it be left out; I don’t see
the occasion for it.

Q. You wouldn’t want to help
anybody win a law suit already pend-
ing?

A. No, sir. I have none pending,
though I have a flock to bring about
the matter,

Q. Are you appearing here ag
counsel for some companies, or just
as a public-spirited citizen who has
found these errors, or both?

A. I am appearing here—I can
state my interest.

Q. All right,

A. I have some personal inter-
est, and also I have clients, none of
which are corporations.

Q. All right. Now, one or two
other questions. From the tone of
the questions asked in this hearing
on the Woodward RBill this matter
of economic waste has come into that
discussion very much,

A. Yes, sir.

Q. I notice in line 36 of your
measure, introduced, I understand
at your request?

A.  Yes, gir.

Q. Where you mention ‘expen-
sive offsetting.” Don’t you think
that is rather vague, to say ‘‘ex-

pensive offsetting ?**

A. Well, I don’t think so, Sena-
tor, for this reason: that bill at-
tempts no definitions. Definitions
are partly in our statutes, and Sena-
tor Woodward’s Bill and others con-
template very useful definitions,

Q. Then you mention ‘‘decrease
of values?’”

A, Yes.

Q. Anpnd “'scientific exploration.”
They are vague terms, to my mind.

A. Well, I considered that. There
has been some criticism of that., Now,

with him. But if you will read on
it says “injuring the plaintiff.”

Q. Yes, sir.

A. And if it is injuring the plain-
tiff, I have purposely used broad
terms and left definitions to the com-
mon law and statutes.

Q. Now, as for physical waste, a
man now can sue for damages under
the present law?

A. Yes, for damage, but that is
an action—that bill is intended to
prevent damage, If there were not
too many defendants he could do that
under the present law,

Q. We haven’t got the opinion
from the Federal Court, but it is un-
derstood they hold that economic
waste can not be considered, and vet
You have set up economic waste as
a measure of damage; is that true?

A. I think not. I make this dif-
ferentiation: I think the Federal
Court was speaking of the attempt
to boost prices or to interfere with
the market and therefore in regard
to prices to involve economic waste.
That bill touches only upon physical
waste and has nothing to do with
price waste as production of too
much oil. However, if you prevent
physical waste and prevent one man
with his power of money or equip-
ment or what not by excessive drill-
ing to do those things and then as
a result, as Judge Batts pointed out
this morning so vigorously, the waste
would probably be restrained. As I
understand it, the Woodward bill
does not fall because of the doubttul
constitutionality of it by attempting
to fix prices, however disguised.

Q. Do I understand that the
Woodward bill and the Woodul bill
each one stands on its own legs, don’t
dovetail together at all?

A. You have reference to-—

Q. The passage of one would not
affect the other?

A. Not in the least.

Q. That is what I want to get
clear.

A. It is such an important mat-
ter that I will repeat what I have
said, briefly, because I desire to make
it clear. If Senator Woodward’s bill
in the essential parts should pass—
I have not studied it, but I think it
is much needed, having a doubt as
to price-fixing, however, that I hope
it will be differentiated, that if it is
declared unconstitutional, that would
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remain, would dovetail into this. Sup-
pose his bill was passed and was in
force, and when someone brought an
action under the so-called Woodul
bill, then of course the court would
take into consideration the findings of
a commission with Senator Wood-
ward’'s bill as a guide and entering
into what it should do. In this bill
that is carefully avoided, or any other
bill of a remedial nature. I think
that a commission should declare
what is reasonable in the rules of
the game,

Senator Purl;
much.

I thank you very

Questions by Senator Woodul.

Q. If a man_injures you now you
can get an injunetion provided you
can prove he is insolvent?

A. Yes, sir; you are limited to
insolvency.

Q. That is hard to do, for a man
fs up today and down tomorrow in
the oil business?

A. You bet.

Q. He may be a millionaire today
and broke tomorrow?

A. Yes, sir.

Q. And then the second feature
of the present law relates to an ad-
jacent owner, and your idea Iis
whether adjacent or not you should
have a remedy, regardless?

A. Yes, sir. Can I answer a little
further by illustration?

Q. Yes, sir.

A, I discussed this matter with

Benator Small, who is away; he will
be back Monday. He said out in the
Panhandle, where they have gas
fields, by exploitation and buying
land and having equipment and lots
of money they can take gas for miles,
whereas as decided by Judge Dunklin
in Fort Worth the other day he is
entitled to take only a reasonable
amount.

Q. Just one other thing. In view
of the questions of the Senator from
Dallas, I understand there are no
lawsuits pending that you want to
affect by this bill?

A. No, sir. I have some to bring,
but if this bill should pass I don’t
think that would have any effect, be-
cause I drew those contraects and
have contractual relief outside of the
statute.

Q. The clients are all land owners
of moderate size tracts?

A, Some are rather large tracts.

Q. But they are not in corpora-
tions?

A. No, sir. '

Q. You are not connected, and
have not been connected with any
major oil compary in your life, have
you?

A. T have never represented, and
have not been paid any fee in my
life by any major company, but I
don’'t think that should concern us
here. I think this is in the interest
of the majors and minors, the rich
and the poor, because it is fair to
everybody.

Senator Woodruff:
tion.

The Chairman: Senator Woodruff.

I have a gues-

Questions by Senator Woodruff,

Q. I am not familiar with your
Lill—Ilet me put this hypothetical
state of facts. We will say that ap-
proximately in the center of a two
hundred or a four hundred acre tract
of land I have a lease of ten acres
square, and on the north side of my
ten acre lease I put down a well and
got production?

A. Yes, sir.

Q. All of the balance of the tract
out of which my lease was taken is
held by another individual or or-
ganization, whose relative financial
power far exceeds my own?

A. Yes, sir.

Q. It -has strained me to the
breaking point to put down one well
and get production there. This con-
cern which surrounds me wants to
buy me out and get me out, but I
am not disposed to sell, and they go
to work and drill a rim around me,
all the way around my ten-acre tract,
and do not drill on any other por-
tion of their lease. Would your bill
give me any avenue of relief from
that sort of operation.

A. Yes, sir, it certainly does; be-
cause it would be excessive drilling,
and also if they went to surround-
ing you with a string of wells, the
chances of damaging you by mixing
up of strata, getting into water, and
various other kinds of accidents,
would be enormously increased.

Q. Well,—

A. You have a right not only of
access to your oil and gas, but you
have a right to a reasonable portion
of what is there.

Q. I understand.

A. And that being your right, you
would have a right to retain them.
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That bill provides against excessive
drilling injurious to your values and
Your property.

Q. Let’'s suppose a few additional
facts. Let’s suppose that the wells
surrounding my lease are properly
spaced, and that the driller of those
wells has adequate use to which to
put his oil, the only disparity be-
tween us being they are in a financial
condition to develop their property?

A, Yes, sir.

Q. And I am not financially sit-
uated so as to develop my property
at the present time. Do you think
under this law, notwithstanding the
adverse party is developing reason-
ably, so far as his operations are con-
cerned, the only difference being he
is infringing upon me, because I am
in an inferior financial position and
unable to develop my property
promnptly, would I under the terms
of your bill in any wise impede the
progress of his development around
me?

A. 1If his drilling around you was
80 conducted as not to take off the
gas pressure unreasonably, and if he
was not drilling so as to grab your
fair proportion of the oil, and if he
was drilling not wastefully, and not
80 excessively as to involve probable
waste, your financial weakness would
be yvour bad luck; but if he sur-
rounded vou with his excesgive drill-
ing, involving probably, as it almost
always does, physical waste and In-
jury to the strata, then it would give
you relief, but not otherwise.

But it would be possible un-
der drilling practices 80 as to gpace
those wells and pinch them to effi-
ciently operate them as to the ques-
tion of waste?

A. Yes, sir.

Q. That is, taking my area, and
his area combined?

A. That is true.

Q. His operations would not be
a waste, except it would be a deple-
tion of my supply. Now, let us take
this supposition a little bit further.
Let's suppose that at this time it
is commonly known or believed that
there is a favorable crude market
prevailing—the market is up through
some stimuli, artificial or otherwise;
it is believed commonly by all of us
that it cannot be sustained at that
height; would, under your bil],
granted that this man has surround-
ed me and put a rim right around
me, and is not drilling anywhere else

on his lease in order to produce—
he says, he wants to get out in the
center of his block, and wants to get
his oil on the market now. Yet, 1
am not in position to get into the
present market, and I am complain-
ing of him under your bill, that he
is draining my oil undoubtedly.
Could I get relief?

A, T will answer this way. TFirst,
I think in the application of facts
to a principle of law, every case has
got to stand on its own bottom. Pro-
ceeding further, if his drilling in-
volved waste, which 1 think you ex-
clude, and if his drilling—you using
reasonable diligence to exploit your
property—was so excessive it would
involve an undue proportion, as de-
cided in the Fort Worth case, then
1 think you would have relief. What
right has he to use his power to suck
your minerals away from under your
land by drilling an excessive number
of wells, any more than he has to
put a vacuum pump on it, which
has been held illegal, and suck it
away. Now, all those would involve
issues of fact. Your mere finanecial
inability to carry on evenly with him
I don’t think could give you relief,
because he has a right to expleit his
lease, and if he exploits it unwaste-
fully and without undue or exces-
sive drilling, that would be your bad
luzck, and I don't think the law would
relieve you,

Q. Of course, I have put the state
of facts as favorable to the big op-
erator as I could in an effort to find
out. I understand it is not an un-
common practice for the relatively
financially strong operators to re-
gort to that sort of methods of pro-
duction where they want to get the
holdings or leases of a relatively
weak operator?

A. 1 think that is a sad fact, sir,
and I think that bill would largely
protect against it i a suit were
brought alleging willful intent and
undue and unnecessary exploitation
injurious to your property rights, It
it were not injurious, it would not
help you at all.

Q. Do yvou think, then that the
bill would afford a relief that the
law does not afford?

A, I do; and I think, further-
more, Senator, that this bill should
be passed in order to give the Court
guidance as to the mechanism; but
if you would repeal No. 664, and
repeal the appointment of masters
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in chancery, and enter an act that
the State courts could appoint mas-
ters in chancery at their diseretion,
that would remove every impedi-
ment; but I think the mechanism
and definitions proposed are ex-
tremely useful for the guidance of
the courts.

Senator Neal: May 1 ask a ques-
tion?

The Chairman: Senator Neal.

Questions by Senator Neal

Q. I wish to ask a question
following up Senator Woodruff's
question?

A. Yes, sir.

Q. In an oil or gas field, where
a small land owner is surrounded by
a company that has a large block,
and he can't lease his land to these
people, and he hasn’'t money to de-
velop it, would he have under bill
any resource against Lhis large com-
pany that is draining his gas or oil
while he has his hands tied?

A. I think so.

Q. We had a case like that in the
gas field in my county.

A. I think he would have the re-
lief without this bill, but I think
this bill gives a guidance. for hig re-
lief.

Senator DeBerry: Mr. Chairman, I
would like to ask Mr. Dabney some
questions. :

The Chair: Very well, proceed,
Senator DeBerry.

Questions by Senator DeBerry

Q. Using the same hypothetical
case as used by the Senator from
Wise with respect to relief under
your bill in the condition there with
respect to another man draining his
oil. I want to ask you a question
with respect to an allegation of shat
man, that he set up there that he
was not financially able to explore
with respect to waste. Now, if I

understand the discussion here, here|

is the question which arises largely
through diminished gas pressure,
largely through a proposition of
drawing salt water?

A. Yes, sir.

Q. Now, if the man who dccu-
pied this small lease on account of
his financial ability was not able to
explore, and would set up an alle-
gation of waste, unless he had some
holes bored there, or some wells that
he could use as evidence that his
pressure was being lowered or that
salt water was brought in on him—

A, 1In analagous cases, I have
been through Ilitigation, the law I
take it is this: if you-have a terri-
tory that in the oil field and gas
field parlance they call proven ter-
ritory, then you have a prima facie
case to submit to the court that you
have got something there without
boring at all. If your neighbor, or
people operating on the same stra-
tum are injuring you that much you
have g prima facie proof that there
is something there by showing it is
proven territory, although vyou
haven’t drilled there. Then you
would have a case. Your mere fi-
nancial inability to do anything I
don’t think would give you a case,
but if you are financially unable
and they were proceeding excessively
and wastefully I think you would
have a case.

Q. I don’t think you quite under-
stood my question because I rather
gathered from your answers to his
questions, where this injured party
alleges that oil is being unfairly
taken away from him, and it being,
as you say proven territory, I think
that would be largely prima facie,
but if I want to allege that he was
diminishing my gas pressure and
that he was bringing salt water in
on me, if I don’t have wells there
would that be prima facie, wouldn’t
I have to have something to prove
it by?

A. As in the Civil Courts we go
upon the preponderance of the evi-
dence only I think you would make
a prima facie case after showing
that in his wells or in other wells
in the immediate vicinity by waste-
ful methods of drilling and injuring
the gas pressure they were injuring
the whole stratum. The mere fact
¥you were unable financially to help
yourself would not enable you to
hold others from operating waste-
fully.

Q. Take for instance in the East
Texas fields, they claim the water
is encroaching from only one di-
rection?

A. Naturally if it is one stratum
and has a slope.

Q. In other words, it don’t en-
croach from both directions like it
does in what I call a dome field. Do
you think a case could be made if
his wells did not show salt waiter
yet if he had wells on the water side
of my holdings, it is rather obvious
that it would be showing salt watert,
or the sand being somewhat thinner,
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or something like that, if the sand
was wide enough for me to get the
gas from his holdings, if I under-
stand your bill it provides—

A, It covers the whole stratum,

Q. What would be his chance to
have a case if he didn’t have a well?

A, Well, as I have stated in the
trial of civil cases, there is a wide
scope angd it is on the preponderance
of the evidence. 1f there was salt
water encroaching towards him
through a half a mile, if not reach-
ing him or his immediate neighbor-
hood. 1 am extremely doubtful if
that would be sufficient impending
injury as would give him ‘a case, but
that would be for the courts to deter-
mine, it would be for the court to
say.

Q. This question is in a different
line from any question that has been
asked you, and as you are discus-
s'ng this bill you are more interested
than any other, at the same time
in the consideration of your bill and
the whole subject, other bills that
may be drawn, I don't care to take
much of your time with respect to
these other bills, but as you have
said one of your prime purposes
being to protect the right of the
individual—

A. Yes, sir, or anybody, that is
n right, corporation or individual,
rich or poor.

Q. That is the individual hold-

ings?

A. Yes, sir, royalty holders or
anybody.

Q. The reason I am making

this explanation I think it will clar-
ity the question 1 want to ask. I
think I understood you to make the
statement that our conservation laws
in a way have leaned too much to-
ward the protection of the masses
as against the individual rights of
the holder of holdings?

A, No, sir, T think there is a
misapprehension. In the first place
I wish to say that I am very much
interested in Senator Woodward's
bill or any other conservation act,
they are very much needed. That
bill is not drawed—I am trying to
answer your gquestion,

Q. I don’t have reference to his
bill, I said some of the laws on the
Statute Book, I understood you to
say they rather had a tendency to
try to protect the mass, I did not
get what you thought was the
proper remedy to the individual
holder or the individual person or

holder, or a holding company?

A. I concur with you except in
one word. There are procedural acts
and not acts giving rights. You say
to protect the man I think that these
limitations in our procedure don':
give men with immense amounts of
money and equipment and organiza-
tion the ability to get something
which is not theirs, so 1 object, and
I criticise a little the word protect,
because I think undeniably they have
been given advantages by a wrong
procedure, so as to deprive them
not of their right, but of the ability
to assert their right in the Texas
courts.

Q. In other words, I understand
you criticise the procedure accomp-
lished under the statute whether that
is the statute itself?

A. Yes, sir.

Q. Now that brings me to where
I want to ask you this question.
Isn't it a {aet that in the decision
just rendered by the Federal court
that they say in substance, I am not
a lawyer, I don't know how to say
these sayings only to just shoot at
them in my own language and ver-
nacular, that they have ruled in this
decision in substance that the rail-
road commission in its order has ex-
ceeded its statutory authority?

A. TFrom the newspaper I so un-
derstand. I concur with you, but it
is only the newspaper.

Q. I am not saying that is a fact,
but if that is a fact, I will lead you
directly to the question I want to
ask?

A. I think it is.

Q. Well, we will say for the pur-
pose of my gquestion that it is a fact?

A. All right.

Q. Now, under a bill, a conserva-
tion bill which we are now consid-
ering that says any order of this
body is prima facie that the order s
valid and therefore equitable until
proven otherwise, the injured party,
that is as near as I can come to
stating one of the provisions of that
bill, that if the railroad commission
issues an order which might, as you
know, exceed statutory or constitu-
tional rights, and as they are not
all wise, this bill says that is prima
facie and has to be observed until
adjudicated, wouldn’t that naturally
and very likely operate to the dis-
advantage of this same individual
holder, what I mean as we construe
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it, wouldn’t that very likely inure to
his damage? ’

A, If it was an unwise order it
might. Of course, any commission’s
order must be subject to court re-
view, though it may be given prima
facie force, then of course it might
hurt an individual, it might hurt a
great big exploiter, I could not tell
where it would hit.

Q. Wonld you recommend such a
provision in a bill?

A, My view 1is, Senator, that
some—I concur with you—possibly
not the Railroad Commission, be-
cause it has too much to do, but
some commission should be given the
power to make at least general rules
for conservation to prevent waste,
and permit reasonable drilling and
exploitation, which would be prima
facie, and I think it is a wise thing.

Q. Suppose they do not stand up,
where is the remedy?

A. If they do not stand up why
then the remedy is in the courts, as
it is in the case,—I represented the
railroads a long time as General At-
torney, and I know what I am talk-
ing about,—as in the case of rate
making orders by the Interstate
Commerce Coramission, you have to
g0 to court and have them set aside;
if they are drawn into litigation you
have to show that they are unfair
and unreasonable and confiscatory.

Q. You don’t get anything back
for the time you are injured?

A. No, sir, that is what I object
to, because under this bill instead
of waiting on a commission if it has
not acted you go ahead to the court
and assert your rights individually,
and if the commission has acted just
and reasonable you still go ahgqad,
and the courts will enforce the ac-
tions of the commission, and no
court, Federal court or anybody else
can enjoin you.

Q. I understood that with respect
to your bill, but as you had spon-
sored this legislation for the pur-
pose, ag I understand it, as I have
already stated, for the protection of
the individual I wanted to get your
reaction as to whether or not that
provision in a bill might czuse in-
jury without—of course he has got
his remedy in court as outlined
there but he has got no right for
damages, is that fair to the individ-
ual?

A, Well, if the order complained

of was approved by the court it
would apply to everybody, corpora-
tion and individual. If the bill does
not interfere with the suit for dam-
ages he can sue for damages. Under
the law that bill did not touch that.

Q. You do not think that pro-
vigion in a conservation bill, taken
for granted the commission does is--
sue an _order that is not justified by
statute or constitution, you think
the individual has his remedy?

A. Absolutely, just like the rail-
road has against the railroad com-
mission now.

Q. I want to ask you one more
question, now after the right of the
individual, what do you think about
this bill carrying a provision, do
you think he ecan be injured, that is
the individual or the individual
holder, can he be injured to the ex-
tent that you think it would be un-
fair when you put into that bill cer-
tain binding provisions which he
might or might not be able to meet
and put the venue in Travis County
Courts? i

A. Now as to the bonding pros
visions, it is covered by the bhill by
simply saying that the court unless
otherwise herein provided shall pro-
ceed under the equity practice,
which involves the bonds and every-
thing, I would not put that in the
bill because you might get mixed up
with the machinery that was there
before., which was a wise machinery
and different from the present.

Q. The second question was with
respect to venue. I live in Red
River County. I am a small man
there and I allege some man is un-
necessarily drawing my oil and that
he is wastefully injuring my prop-
erty and I want an injunction, I
want to hold him down. Do you

think that wvenue ought to be in
Travis County?
" A. Absolutely not.

Q. Sir?

A. Absglutely mnot. I would

leave the venue where the law put
it now. I may say in that connec-
tion this changing venue, I am not
talking of Texas, but the dragging
of people over the couniry is a very
expensive and often a very unjust
thing.

Q. You know, we often say, when
others agree with us we think they
are smart. Therefore, I think you
are smart.

A. Thank you sir.



218

SENATE JOURNAL.

Senator Woodul: I am rather
afraid the Judge I am satisfied Sena-
tor DeBerry's questions about the
bond provision have relation to the
Woodward Bill and not to the one
that the Judge is discussing.

Questions by Senator Woodul.

Q. Now then, there is this qif-
ference about the prima facie rule
that the orders of the Commissions,
the Insurance Commission, Railroad
Commission, all Governmental Com-
missions, there is generally in every
statute a provision that their orders
are prima facie the law until rebut-
ted which merely changes the bur-
den of the proof. Is that correct?

A. Yes, gir.

Q. 'That is true with the Railroad
Commission's orderg?

A. As far ags I know.

Q. Of the Insurance Commis-
sion’s orders?
A, Yes, sir.

Q. Or any other Commission's
orders?

A. Yes, sir.

Q. Now, in the Woodward Bill,
there is merely the usual and cus-
tomary provision in all similar
statutes that the orders of the com-
missions shall be held to be prima
facie valid until proven otherwise?

A. Yes, sir.

Q. Now, isn't that in the best
interest of the public because the
commission is representing the whole
public?

Senator Woodward: 'That is just

copying what is already in the
statute.
Senator Woodul: Yes, sir, that

ig in all statutes.

Q. There is nothing uncanny
about that rule, is there?

A. It has been so long establish-
ed I wouldn't apply the word unm-
canny to it and in this bill of course
the courts would apply that rule
where the Commission has ruled.

Q. Now, then, in your bill, you
are merely affecting rights hetween
individuals and not between the
State as represented by the conser-
vation company and individuals?

‘A.  Yes, sir, that is right, except
indirectly, but the rules of the Con-
gervation Commission—

Q. (Interrupting) Will become
incidental?

A. Yes, sir, and govern the courts
until set aside, where shown to be
unreasonable,

Q. Now then, it is usual in this
State, and of course, there is con-
siderable difference of opinion ag to
whether in matters affecting the
State or its, officers, or commissions,
that venue should be had in Aus-
tin where the commission’s records
are and where they will not have to
be running all over the State to
lawsuits, and the Attorney General's
department may not. That is a de-
batable question, as I understand it,
and the boys from West Texas do
not want their titles litigated in
Austin, but vour bill hag nothing to
do in that relation, the titles would
be litigated where the property is
situated?

A. Yes, sir, we have a statute
which provides where the title to
land, leases thereof, or actions to
remove cloud from title ghall be
tried, in the county where the land
is situated, unless of course the
State is involved. The Commission
normally, of course, would not be in
any respect a party to the proceed-
ings.

Q. A commission would not be a
party to any proceedings you would
bring under your bill, if it became
a law?

A. No, sir.

Q. But under the Woodward Bill
where you go to attack a ruling of
the Commission, the Commission
would be a party?

A. I haven’'t studled the Wood-
ward Bill,

Q. That is the general—

A. Then I suppose they would
desire to try it here, but that is
not contemplated under this bill.

Q. Under this bill the Commis-
sion would not be a party, would it?

A. No, sir.

Questions by Senator DeBerry.

Q. I want to ask you one more
question. I had no intention to
confuse the Woodward Bill with
your bill?

A. I understand.

Q. But after he has asked you
the questions that he has asked you,
I want to ask one question: Now,
I am talking about the Woodward
Bill, not your bill, or anything that
has to do with it. TUnder that bill
if the commission issues an order,
and I am going to take it for granted
that it is not justified by equity,
statute, or the Constitution, either
one of the three, or possibly all
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three. I am a small lease holder in
Red River County, or a small pro-
ducer. That is up close to Texar-
kana. Do you think the venue of
that case wherein I allege that that
commission has exceeded its author-
ity, do you think I should be brought
to Austin to try.that case, that I
would have to come to Austin to try
that case?

A. If it is so provided in the
Woodward Bill and you are suing
the Commission, I presume Yyou
would have to come fo Austin. Are
you asking my opinion about the
Justice of such a thing?

Q. That is it exactly?

A. As I said before, this thing
of dragging people lohg distances
away from their homes, they may be
people of small means, it always
seems to me a very €xcesgive exer-
cise of power, but that ‘It not con-
cerned in this bill.

Q. And isn’t it a fact that in
these instances like oil legislation,
that all differences arise between in-
dividuals or corporations as between
them and a State board, that it is
different from freight rate hearings

in that there are more individuals

and more individuals who are not
able to come down here to try cases,
isn’t there some difference there?

A, I think so, because in a Rail-
road Commission hearing, speaking
of matters in which I have been con-
cerned, that is usually a question of
a controversy between a large cor-
poration and a State power, exer-
cised by the Commission where the
parties can afford to travel.

Senator DeBerry: All right, thank
you, sir.

(Witness excused.) '

Senator Gainer: I desire to pre-
sent the Hon. Scott Haywood, of
Jennings, Louisiana, who is an ap-
pointee on the Oil States Advisory
Committee of the governor of the
State of Louisiana.

The Chafrman: This, gentlemen,
is Honorable Scott Haywood of Jen-
nings, Louisiana, a member of the
0Oil States Advisory Committee, ap-
pointed to that committee by the
Governor of Louisiana.

(Thereupon, the witness was sworn
by the Chairman,)

Mr. Scott Haywood: Mr, Chairman,
and Gentlemen: I understand that
Mr. Holmes testified here yesterday
that the average per cent of profit

of the large companies was about

2% %. And I noticed today over in
the House that Mr, Farish had a
few assistants carrying his brief cases
and so forth. I want to call your
attention to the fact that I am carry-
ing my own brief case, and I think
that represents the difference be-
tween 2% profit and 901 loss for.
the independent producers.

It is" my understanding that this
investigation is for the purpose of
getting information before this legis-
lative body regarding the oil and
gas industiry so as to enable it to
better judge the legislation needed
to conserve these natural resources.

I£ T can aid this committes in its
task and through my assisfance help
to secure proper legislation which
will bring about prosperity to every
branch of the @il industry I will
feel that I have rendered a service
not only to this committee but to
every producer of crude oil, every
farmer with royalty oil, thousands of
unemployed oll fileld workers with
families going humngry at this time,
and to the State itself, and all citi-
zens of the State, for when the oil
businesg. is prosperous or in a cha-
otic condition it affects every line
of the business in the State.

To give you information needed,
it will be useless to run only one reel
of the picture and let the others be
held back; in other words, I must
go back into the oil history a few
years in order to unfold to you the
things which have led up to the pres-
ent condition of the oil industry, and
then point out the future if some-
thing is not done and done very
quickly. I want to state that what
I am testifying today iz not as =a
member of our Qil States Advisory
Committee,—I am a member of that
committee representing Governor
Long of the State of Louisiana, and
that committee is composed of ten
men appointed by the respective gov-
ernors representing ten different oil
producing states, and if there is any
question the committee would like to
ask me when I am through regard-
ing Oil States Advisory Committee,
I would be glad to answer it. What
I say today I want it distinctly un-
derstodd as being a man who owns
oil interests im the State, who has
produced oil in the State as far back
ags 1901, having drilled the second
well in the Spindle Top, Beaumont,
field, and one of the pioneers in the
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Borger, Texas, field in the Panhandle.

Prior to the vear of 1926 the pol-
icy of large refineries and purchas-
ing companies was to let the indi-
vidual operator or producer, com-
monly called the independent, do the
“*wildcatting.” The reason for this
policy was that geology had not pro-
gressed sufficiently to eliminate the
great risk involved in “wildcatting’
for new fields.

It was the policy of the big com-
panies when a shortage occurred to
encourage new ‘‘wildcatting.”

When a new field was discovered,
the purchasing companies would in-
stall gathering lines and tank farms,
purchasing the crude oil, and storing
it, and in order to get the field de-
veloped to the extent desired, they
would raise the price of crude in the
particular field from time to time un-
til the new field had reached what is
termed a ‘‘major pool.”

When all this had been accom-
plished it has been their policy to
then claimm overproduction, or too
much sulphur content in the cil or
lack of marketing facilities, and as
one or all of these were given as ex-
cuses the price of crude was cut.

After the price of crude had been
cut to suit their fancy they then
would install their trunk pipeline or
lines and buy the flush production of
this field by continuing the price at
a point that the difference between
the value of the o0il and the price
paid for it would pay for the gather-
ing lines, the tank farm and trunk
pipelines.

Before the year of 1926 there had
heen, at times, great shortages in
crude, and these major companies
were forced to import from foreign
countries enough crude to fill the
demand, so they adopted a plan, dat-
ing back as far as the year 1923,
of endeavoring, if possible, to hold
in storage at the end of each year
enough crude to represent hfty per
cent of the previous year's demand—
or six months’ supply. This was for
the purpose of insurance against
what might be a coming lean year
in production, and emergency, such
as war, ete.

The Bureau of Mines' reports show
as follows:

At the end of the year 1923 there
was a storage in the United States
an amount of crude equivalent to
49.9¢7 of 1923's consumption.

At the close of the year 1924 there

was in storage the equivalent of
52.49% of the consumption of crude
for that year.

At the close of the year 1925 there
was in storage crude equivalent to
52.99% of the consumption for that
year.

At the close of 1926 there was in
storage crude equivalent to 43.4 9, of
the consumption of that year, and it
was necessary in 1926 to draw from
storage 24,764,000 barrels besides
imports in order to meet the demand.

At the close of 1927 there was in
storage the equivalent of 49.19, of
that year's demand, and they were
forced to import 71,726,000 barrels
to make up the shortage for that year
and replace the 24,764,000 barrels
which was withdrawn from storage
during the lean year of 1926, and
even then lacked 9/10th of 19 of
having the usual 509%.

In 1926, however, geology had
reached a point where the risk of
“wildeatting’ had been reduced to
a minimum, and the newly-discov-
ered German geophysical methods of
finding new fields had been intro-
duced and adopted by the big com-
panies, and, last but not least, the
Mellon-Gulf Company, the Dutch
Shell British owned corporation,
Standard Oil Companies of New Jer-
sey and New York, through their
subsidiaries, had developed enormous
productive flelds in Venezuela and
Columbia. So, the oil business had
reached a point where the independ-
ent operators and “wildcatters’” were
not as useful as they had been in
the past, and these large companies
evidently reached the conclusion that
they would produce their own oil or
purchase it at all times for a price
that they could import cheap pro-
duced foreign crude and thereby
save storage expense, and at the same
time sell gasoline at approximately
the same price as before. As, for
instance, in the early part of 1926,
they paid as high as $2.,560 per bar-
rel for 36. gravity crude, and gas-
oline was selling at 18 cents.

In 1926 the great Panhandle-
Borger filed was brought in, and fol-
lowing its excitement the famous
Seminole field was brought in, so in
my opinion the new plan was con-
ceived in 1926 to import enough for-
eign crude to bear down the price of
production in the United States so
as to allow foreign-produced crude
to come in tariff-free, saving gross
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production and ad valorem tax by
reason of its being produced in for-
eign countries and being in transit,
and curtail domestic production to a
point that would allow them to re-
fine and unload stored crude which
was not needed as a reserve.

To carry out this plan, two lead-
ers of the industry, officials of the
Standard Oil Companies, who were
and are today large importers of
foreign o0il, went to Whashington,
D. C. and endeavored to, and suc-
ceeded in, convineing Secretary of
the Interior, Work, that we had in
the United States an enormous *“‘over-
production” of crude oil going to
waste, and that curtailing and pro-
rating of production in flush fields
should be allowed by voluntary
agreement, for conservation purposes
and evidently sold the Federal Of-
ficials on this plan.

Secretary Work, I think it was in
August, 1926, made the statement
that was put out in the Associated
Press that there was a million bar-
rels of o0il being produced in the
United States and practically all of
it going to waste,
that time we were seven million bar-
rels short as I remember it for the
month of August, 1926,

One of the greatest stumbling
" blocks—pardon me right there, Mr,
Stenographer, I .want to make a
statement which is not in the brief—
a friend of mine, Mr. Holmes, who
was a producer in the Borger Field,
he and I composed a letter and sent
that letter to Secretary Work and
called his attention to the fact that
he had made a gross mistake in his
figure. We called his attention to
the fact that if he would go across
the street to the Bureau of Mines
Office he would find we were sevien
million barrels short for that year.
Mr. Work did not see fit to answer
the letter, so we sent him another
and his secretary answered and said
what he meant was economic use was
going to waste. Omne of the greatest
stumbling blocks in carrying out this
voluntary agreement plan was our
anti-trust laws, But, in some way,
the conservation laws of the State
of Oklahoma was interpreted so as
to allow proration to be put on Semi-
nole field..

As stated above, the whole curtail-
ing and pro-rating plan was sup-
posed to be for the purpose of con-
servation, and to prevent overpro-
duction, but as soon as the curtail-

when really at

ing and prorating order was put
upon the Seminole field, these large
companies installed their own wells,
with air and gas-lift, which artificial
means of producing unqguestionably
raised the production in the Seminole
field from 25 per cent to 30 per
cent more than it would have been
had the wells been allowed to pro-
duce naturally or on the beam, and
they clagimed overproduction again,

Texas. and California being large
producing states, were asked to cur-
tail and prorate, and with the threat
of a cut in the price of crude and
with the aid of the Railroad Com--
mission through hearings, curtailing
and proration orders were made in
he Winkler and Pecos fields and
producers were told that curtailing
and prorating would stabilize the
price of crude.

The only stabilization in the price
of crude that I have been able to
see from curtailing and prorating has
been through the threat of potential
over-production which, by the way,
is a bug-a-boo, and with foreign oil
taking the place of curtailed produc-

tion, these purchasing companies
have been able to keep the price of
crude at practically confiscatory

levels, this evidently is their idea of
stabilization.

At this point and before going any
further let me go back to the history
of the Borger field.

This field was practically cwaed
by the independents when o'i was
discovered and when the field started
to boom in 1926 some of the large
companies installed gathering pipe-
lines and tank farm storage and
started buying the oil, posiing a
price of $1.50 a barrel. As the field
got well on its way toward a boom
these large companies started buy-
ing acreage and also started a drili-
ing eampaign spending miilions_of
dollars for storage tanks, sathering
lines, purchases of leases, bonuses
and drilling wells, but they con-
tinyed raising the price of crude in
this field éncouraging every lease
owner that could finance a well to
do so, and by August, 1926 the pro-
duction in the Borger field had
reached 160,000 barrels per day and
the price had reached as high as
$1.90 per barrel.

Part of the oil had been run to
tank farm storage and part of it
shipped out by tank cars. When
this high peak in production had
been reached then came the Zero
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hour. At midnight on August 15,
1926, with no warning of what was
to happen, the producers were told
that they would not buy any more oil
and were given the reason that the
ofl contained so much sulphur con-
tent that it was eating out the re-
finery stills, tanks, ete., etc., and fur-
ther that their storage was full and
no facilities for marketing the oil.

This meant a complete shut down
except for those producers who had
made previous contracts. Steel stor-
age was very expensive for small op-
_erators and even if they could fi-
nance storage it was impossible to
get steel storage deliveries in time
to prevent enormous damage to the
wells.

This shut down forced the pro-
ducers with supply bills and labor
to pay, with off-set wells to be drilled
in order to perpetuate their leases,
to rush out and try to find buyers at
whatever price they could get.

Brokers from Oklahoma and other
parts of the country swarmed to
Amarillo very soon after the shut
down to buy distressed crude.

I conceived the idea of damming
a large canyon on my lease and build
earthen storage by gun-iting with
cement the bottom and sides and
with a roof of lumber, tar paper and
earth, and upon investigation I
found that I could build a tank of
500,000 barrel capacity or smaller at
15 cents per barrel as against 45
cents per barrel for steel storage,
and the earthen tank could be built
in a very short time.

1 asked for and secured a hearing
before the Honorable Railroad Com-
mission and they granted me a per-
mit, as will probably be shown by the
records.

I also helped another producer to
get & permit to build a tank with a
capacity of 1,000,000 barrels. I told
the Railroad Commission members
that if they would grant this permit
that I was certain I would never be
forced to build it.

I gave this news to the Amarillo
papers and asked them to print it on
the front page in box car letters,
which they did, and the result was
that these companies in a few days
started buying the oil again but tock
advantage of the producers being
forced to cut the price, by posting
a price of $1.25 followed by another
cut to 75 cents per barrel.

Now, gentlemen of the committee,

for your information, I wish to state
that this propaganda put out by these
purchaging companies was, in my
opinion, nothing but conspiracy for
it was found that the oil only con-
tained 47/100 of 19, sulphur con-
tent, and that the oil ran from 35
to 41 gravity and with an ordinary
topping plant or skimming plant
yields around 30 to 409% gasoline
and contains valuable lubricants and
is worth practically the same as the
sweet oils found in the Oklahoma
fields, and at that time there was no
overproduction. I ask you gentle-
men, was this conspiracy and manip-
ulation and I will answer it by read-
ing you a statement published in the
0il and Gas Journal of March 6,
1930, which was put out by Mr. Fitz-
patrick, who is chairman of the
board of directors of the Prairie Qil
& Gas Co.

It seems that Mr. Fitzpatrick did
not approve of the cut in price of
crude which was made by the Hum-
ble (Qil and Refining Company on
Jan. 15, 1930.

The Prairie Oil & Gas Co., 80 1
understand, held about 60,000 bar-
rels of crude in storage which had
cost them better than $2.00 per bar-
rel and as the Prairie Oil & Gas Co.,
is a producing and pipe line com-
pany and does mnot refine crude oil
but sells it, and as Mr. Fitzpatrick
is supposed to hold a good block
of the stock of this company you
can readily see that the Prairie Oil
& Gas Co., were forced to write off
on their books several milliong of
dollars in losses, which evidently
did not please Mr. Fitzpatrick.

In speaking of those being hurt
by the cut in the price of crude, in
Mr, Fitzpatrick’s article he said, in
part, as follows:

“It ig important that thegse peoDle
seriously take stock of the situation,
understand conditions as they natur-
ally exist, know where the responsi-
bility lies for the present unsatis-
factory conditions, and adopt means
and measures for their own protec-
tion when such conditions and re-
sponsibilities are known and under-
stood.

“They know where the statistical
and economic information came from
that made the oil of the Panhandle
seem to be so grossly inferior to
the Mid-continent crude oil and
that the price of the Panhandle oil
had to be reduced.
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“They recall that according to
statistical and economic information
passed out at that time that all
tankage and pipe lines employed in
the storage and handling of Pan-
handle crude o0il should have been
eaten up and ruined before now,
and that refinery equipment operated
on that grade of crude oil would
have to be renewed every twelve
months., They also know how soon
it was after the reduction in the
price of Panhandle crude oil that
the techniciang and experts discov-
ered that all the information put
out a few months before for the
purpose of justifying a price reduc-
tion in the Panhandle, was wrong
because it was then stated that the
crude o0il from Panhandle, TeXas,
was of much better quality than at
first it was thought to be, and the

difficulties in handling it did not.

exist.”

Reading further, “We were then
as§ured that the value of Panhandle,
Texas, crude oil was so nearly the
equivalent of Mid-Continent crude
0il from Oklahoma and Kansas that
the price of those crude oils had to
be reduced on account of the sup-
ply and the price of the Panhandle
crude oil.”’ '

Mr. PFitzpatrick adds, ‘“‘and they
know many other things along the
same line nor can they forget that
in the early days of development
in Kansas and Oklahoma that crude
oil was represented to contain pro-
ducts of little value.”

Mr. Fitzpatrick also sald, “Every-
one at all familiar with the oil in-
dustry as it has been developed and
it now carried on between the Mis-
sissippi River and the Continental
Divide knows who forced drilling
and air lift eguipment, which re-
sulted in the enormous over-produc-
tion in the Seminole pecol in 1926 to
1927.

“They know who and what units
have cooperated in restraining pro-
duction.”

I wani to state here that those
who installed air and gas lift in the
Seminole Field were the large com-
panies,

Senator Purl: Can you name
these people? Can you give us more
definite information?

A. I cannot name those people,
because I am not aequainted up in
that field. I do not know all those
operators.

Gentlemen of the Committee, I
wrote articles which were published
in the Amarillo papers and which
were sent to the Railroad Commis-
sion in pamphlet form, in 1926, ex-
posing this manjpulation and here
is a major company oificial, whose
company produces, but does not re-
fine and who, by the cut in the price
of crude oil was being pinched, who
gave this article out for publication,
which, in my opinion, borders on and
near to a threat of further exposure
and which confirmg the statement
that I made regarding the matter in
1926; and I wish to add that since
this article of Mr. Fitzpatrick was
published, the price of oil has con-
tinuously gone down, bhut we have
heard no more exposures from Mr.
Fitzpatrick. )

Now, going back into history,

When the Pecos field came in,
the producers in that field were told
that this particular oil had so much
sulphur content that it, too, was of
little value, and the price of 60
cents a barrel was posted on that
crude. :

I was told by a refinery manager
in New Orleans that was buying this
crude that they were experiencing
no trouble with the sulphur and that
they could ship this o0il to New
Orleans and make more money on
it than to buy North Louisiana crude
oil, and gentlemen, if you will look
over the records of the Railroad
Commission of Texas, I think ¥you
will find that the Railroad Commis-
sion’s orders on proration have
been based on nominations made by
the purchasing companies, and I
think you will find that the nom-
inations have been made for a
greater amonnt of oil from fields
that the purchasing companies have
the greatest production in, and I
think you will find that the nomina-
tions from Winkler and Pecos Coun-
ties have been greater than other
individual fields at the time the
production ‘from the Winkler and
Pecog fields were at their peak, so
they evidently had no fear of sul-
phur. And I think that you will
find that the major companies own
a greater interest in these sul-
phur content fields and that you
will find the gasoline coming from
the oil has very {fine anti-knock
qualities, which is a saving to the
companies, for the fact that it elim-
inates the necessity of adding to the
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gasoline ethyl lead which has been
and is being put into gasoline to
prevent the knocking of motors. It
seems to me that the above history
should absolutely blow up the sul-
phur content propaganda.

Now, let us look into curtailing
and proration.

When Mr. W, 8. Farish of the
Humble 0il & Refining Co., and
Walter Teagle of the Standard of
New Jersey, fathered this proration
plan, the producers were given to
understand that should they not
prorate that they would get a cut
in the price of crude, but remember
the price has been cut before pro-
ration started.

The producers were also led to
believe that if proration was put on
and supply and demand would bal-

ance, that it would stabilize the
price of crude oil, but what hap-
pened?

As proration held down the pro-
duction in the flush fields, mind yon,
in accordance with the nominations
made by these purchasing companies,
imports increased so as to fill the
gap made by proration and through
these importations caused an over
supply., which was called “United
States over-production,”” and then it
was stated that Texas oil and other
oils would have to come in competi-
tion with this cheap low grade for-
eign imported oil, s0 another cut was
made in price, and more stringent
proration was imposed upon the pro-
ducer, ag these leaders stated, to
“palance supply and demand.”

This plan has continued until in
some fields some producers could not
produce enough volume at the
posted price to pay expenses, and
rather than go into bankruptcy, they
offered to sell under the posted price
or so0 it is claimed, some bootleg oil.
The way I look at this bootleg oil
is that it was either sell bootleg oil
or enough of it to pay expenses, Or
go broke, but who brought this con-
dition about?

Soon after this unfair proration,
which made room for increased im-
ports, and unfair cut in price had
brought about the bootleg oil con-
dition, the purchasing companies
then took advantage of this excuse
and cut the price still further; yet,
I am told by a producer friend of
mine in a certain field that he has
bheen receiving 27 cents a barrel

premium above the posted price from
a branch of the Standard 0il Com-
pany for his production, while
farmer royalty gets the posted price.
Is this dis¢rimination?

So, since 1926, it has heen an end-
less chain, of proration, importing
and cut after cut in price, instead
of rewarding the producers by giv-
ing them a fair price,

These leaders’ stock in trade cry
has been over-production, sulphur
content, cheap foreign oil to com-
pete with, potential over-production,
bootleg cil, until after the records
for 1930 showed there had not been
an over-production for that year,
even with imports, and also showed
that there had been withdrawn from
the much talked of “too large stocks
on hand,” I say, the records of 1930
after all this, showed a shortage in
the production of about 50,000,000
barrels.

I ask you gentlemen, when the
production of the United States and
imports to the United States fell
short 50,000,000 barrels of meeting
demand, should there not have been
restored to the producers a price
structure that would represent a
profit to them? :

But let us see what happened. The
price was cut again with the excuse
that while demand was greater than
supply, yet they feared proration
would break down if they raised the
price, and that the laws of Texas
did not have enough teeth in them
to force producers to curtail, so they
cut the price again.

Gentlemen of the committee, when
will these $50,000 or more a year
salaried officials run out of ex-

‘cuses?

Now, let us take up the East Texas
situation. I think you are familiar
with the time that the independent
“wild-catters” brought this field in
and are familiar with the fact that
the big companies found themselves
on the outside looking in, but it did
not take them long to lay their plans
and their pipe lines, They stepped
in and paid some fairly good prices
for a foothold in acreage in this field
and then started drilling in the field,
thereby helping to build up a large
potential.

They posted an exceedingly low
price for this valuable oil, taking
into consideration that the produc-
tion of the United States was falling
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below demand, including imports.
Then they went into this territory
and held a meeting to bring abouat
proration.

The producers in this field had
become wise to the methods used re-
garding proration following with cuts
in the price of crude, and after the
hearing of the Railroad Commission
these East Texas producers felt that
the nomination for East Texas ofil
was too small, and placed that fleld
at too low a level, and with offset
wells to drill, and leases to protect,
that under the price guoted it would
not pay them to prorate, so they re-
fused to prorate.

The next move was to withdraw
posted price.

They refused pipe line conenction
to a Ereat many wells, thereby creat-
ing a condition of chaos, which left
the law of the jungle to prevail and
Immediately after this, in came the
broker to buy distressed oil.

And right here I would suggest
that an investigation might find that
this oil soid to brokers at ten cents
and less per barrel has found its
way to some of these proration ad-
vocates.

So the game has been played in
East Texas until I am informed that
the Humble Oil & Refining Company
owns twenty thousand acres of the
field, and this does not represent
the cheap oil purchased by this com-
pany, nor does it cover the other
large companies that have taken ad-
vantage of the chaotic conditions,
and through this condition in East
Texas the whole mid-continent has
been thrown into chaos. And on
account of the price of ofl in the
East Texas field, based on ten cents
per barrel, you can readily see thad
purchase of lands in that field can
be bought at the rate of about ten
cents on the dollar while these con-
ditions last, and it this condition
lasts, how long will it be before the
major companies own the fields?

They say now we must have lawa
with teeth in them, but my inter-
pretation of this is that they mean
laws with false teeth in them.

There is no question that we have
foolish, selfish, and obstreperous
producers and there is no question
but that preduction should be pro-
rated on aill flush fields ratably to
such an extent &8 to allow al} old
wells to produce and at a price that

8—Jour.-3

nsettled production and marginal
represents a fafr profit, for these
settled production welis represent
the backbone of the industry, and
should not be forced by price struc-
ture to be abandoned.

If these wells cannot be saved it
will be the greatest waste that your
State will experience, for once these
wells are abandoned and the casing
pulled it will never pay to drill new
wells into the depleted sands, for
there will be no flush production to
pay for the investment. It might be
well for this Committee to investi-
gate as to the great loss to the State
of Texas in producing such an enor-
mous volume of oil in the last few
years, which never can be replaced,
and which is being severed from the
ground and sold on what I consider
nothing but manipulation prices
which bring no profit to the pro-
ducer, and prices which have re-
duced the gross production tax be-
longing to the State and that have
robbed the State on its royalty and
the farmers on their royalty oil and
which has not been consumed in the
State of Texas.

I have in my possession a report
from the Comptroller showing what
has been going on in this State since
1926.

In 1926 the total production of oil
in the State of Texas was 189,850,-
878.68 Darrels of oil. The gross
production tax was $5,5624,355.83.
In 1927 the gross production of oil
was 208,717,953.06 barrels, showing
a 48.2 per cent increase in produc-
tion. The income from the gross
production tax $5,797,237.81, show-
ing an increase of 5 per cent on the
gross production tax, and an in-
crease of production of 48.2 per cent.
In 1928 the production was 240,-
616,330.43 barrels, and the gross
production tax was $4,686,389.35,
showing an increase of 15 per cent
over the 1927 flgures, and a de-
crease of 5 per cent in the tax. In
1929 the gross production was 286,-
706,449 barrels; and the income was
$6,101,523.00; that showed an in-
crease for 1929 of 19.4 per cent, and
increase over the other of 30 per
cent. In 1930 the gross production
was 290,610,039 barrels, and the
gross income tax was $6,529,345.00.
The increase for 1930 over 1926 was
107.8 per cent on the production,
and the increase for 1926 on the
gross production tax was 18 per cent.
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Senator Rawlings:
crease on income?

A. There was an increase of n-
come in 1930 over 1926 on gross
production tax of 18.2 per cent, and
there was an increase in 1930 over
1926 on production of 107.8 per cent.
I was upable to get the total amount
of oil that the State received for its
Toyalty, as they stated it would take
about a week and an extra man to
get it up and I did not care to spend
the money, but I did find this which
I will give you, it will give you an
idea of the price cut. I got this off
of one book which the gentleman
at the Jand office gave me. Sep-
tember, 1930, royalty to the State
on one statement showed that the
price was 81.36; October, 1930, the
price was $1.28, that is the royalty
for the State; November, 1930, the
price was $.95, December, the price
was $.95: January, 1931, the price
was $.88; February, 1931, showed
$.81; March was $.62; April was
$.57; May was $.51; June, $.32, and
he hasn't got July in but we all know
what it is, I think we do.

I understand that your Governor
will not support a bill that regulates
production to meet demand giving
as his reason that it would be price
fixing. 1 don’t know whether that
is true or not, but I read it in the
paper down in Louisiana. That does
not show that production going be-
low the demand is fixing any price on
owned oil.

It is my understanding that At-
torney General Mitchell when asked
by the Federal Conservation Board
for a opinion on forced proration
and President Hoover also made the
statement, that production could not
forecibly be prorated legally without
fixing a price for that which the pro-
ducer was allowed to produce. So
I say, gentlemen, please bear that in
mind, when considering legislation.
The way I see this proposition is
this, price enters into conservation
as much as physical waste, for when
Texas oil is severed from the ground
and the State on its royalty, and the
land owners on their rovalty, do not
receive a price in line with the in-
trinsic value of this crude oil, it 1=
a waste to have it produced, and
when the producers do not get a
price that represents a profit for pro-
ducing, it is also a waste, for oll is
a one time crop, and is a natural re-

‘Was that in-

source that never can be replaced,
and the commonwealth of your State
will suffer for this outrage. When
oil is produced and purchaszed at
confiscatory prices, and refined and
resold to consumers for prices out of
line with the price paid for the raw
material, it is not only a waste but
proiiteering on the consumers of your
State. When crude o¢il is severed
ifrom the earth in your State at cons
fiscatory prices and at prices that do
not represent the value of said crude
>nd millions of barrels shipped out
of the State in the shape of gasoline
and Iubricants and sold at a large
profit, the State of Texas is the loser,
and it is a waste.

When oil is severed from the
ground of the State of Texas and re-
fined and exported to foreign coun-
tries at from 25 cts. to 65 cts. per
gallon, it is robbing the State of
Texas of its natural resources and
the ones who are gaining, are to a
great extent corporations controlled
by non-resident stockholders.

These profits go out of the State
and in all probability a large part of
it lands at 26 Broadway. 1 ask you,
is this conservation?

I want to tell you the law of sup-
ply and demand in the oil business
is nothing but a myth and the only
way you will ever get true cunserva-
tion and justice, in my opinion, is
to pass a law that will declare oil
and its derivatives of public interest,
and that the State has a sovereign
right in all oil produced, that the
police power of the Legislature of
this State for conservation purposes
has the right to regulate production
to balance demand, and the right to
fix a minimum price based on the
value of the crude oil produced, and
to determine this the State should
establish a laboratory which could be
done at no great expense, to test the
oils for sulphur, gasoline and lubri-
cant content.

Anyone would think from all the
talk we hear about oil that all it
contains is sulphur and gasoline, but
if you gentlemen will investigate,
vou will find that after the gasoline
is removed from crude there is still
kerosene, distillate and very valu-
able lubricants, said lubricants sell-
ing around 30 to 36 cents per quart,
and when you take this into consid-
eration and then consider the price
paid for crude, it would seem that
the time has come for this State to
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take charge of the oll business and
regulate it from producing to the
sale of its by-products to the consum-
ing public.

It sometimes is found !n criminz?
cases Iimpossible to get conough pozi-
tive evidence to bring about a convic-
tion but there has been more than
one man sent to the gallows oa cir-
cumstantiz]l evidence, and I wish to
state that to me the circumstantia.
evidence since 1926 is sufficient to
wtisfy bevond a reasonable doubt
any tair minded man that there is
a conspiracy among a few large cor-
porations to exterminate the inde-
pendent producer, the independent
reflner and the independent distrib-
utor in the United States and to cre-
ate a complete monopoly of the oil
business and one of the things that
forces me into this belief, when tak-
ing into consideration the other mat-
ters outlined above is an editorial
published in the Wall Street Jour-
nal of February 7, 1930, which states
about as follows:

That the oil business must go into
+i:6 hends of a few large corpora
tions, and that while it is not very
encouraging to the small producer or
small operators, yet there was only
one of the two things left for them
to do—one would be for them to
continue preducing if possible under
the present conditions, and the other
would be to find a possible buyer for
their property.

In other words, gentlemen of the
committee, let them continue produc-
ing until they go broke or find a
buyar under distressed conditions.

Following this editorial, Sir Henri
Detering, who is at the head of the
British owned Dutch Shell Corpora-
tion. and one of the largest Importers
of Venezuela crude and which comr
pany is actively acquiring enormous
potential and producing territory
in the United States and establishing
an enormous number of tank wagon
and retail service stations in the
United States, gave out in an inter-
view in a Los Angeles paper, April
18, -1930, practically making the
same statement as the Wall Street
Journal.

Now, gentlemen of the Committee,
It is my information that the Dutch
Shell Co. is controlled by the British
Government, and it is my further
Information that under the laws of
the British government that no alien,
which means an American as well as
others, can own oil territory or pro-

duez ¢ uda ol iz any British terri-
tcr, yet this man, Sir Henri Deter-
ing, represtrting 2 British owned
corporation, comces to our country
and acquires immense holdings, com-
ncting in this country with us in the
oil business and then has the unmiti-
gated pall and nerve to tell the in-
depeadent preducer who owns about
fitty per cent o morgq of the oil pro-
duced inm the United States that we
shall step out of the picture.

It seems to me there is nothing
left for us but to come to the con-
clusion that there is a conspiracy on
foot to perfect or complete an eil
monopoly in the United States and
it seems to me that it is the time
for our Legislature to pass such leg-
islation as will prevent such a mo-
nopoly and protect the State against
manipulation and protect the resident
independent producer and farm land
and royalty owner and the consum-
ing public, and this cannot be done
by legislation that hog-ties part of
the hogs and not hog-tie all of the
hogs.

Now, I have tried to call your at-
tention to the little tricks that can be
played in the oil business, and the
little tricks that I absolutely know
have been played, and cost me in the
Borger field right around three hun-
dred thousand dollars. Mr. Mayer
over there can tell you that, he
knows it, and there are plenty of
people in Amarillo that can tell you,
I don’t advocate prosecuting these
companies. In may opinion, they are
just simply drunk with power and
greed. And I think the time has
come when the oil producing States
in the United States should stop this
manipulation, and that is one of
the purposes of the O0il States Ad-
visory Committee, is to bring about
an inter-state compact between ten
of the oil producing States of the
United States which represent about
ninety percent of the production.
We have held our meetings over
thke country, and at Texarkaha Wwe
adopted a platform through a reso-
lution; it is pretty long and I don't
want to bother you with it unless
you want to hear it. But I want to
state that there was represented at
that meeting Cicero I. Murray, of
Oklahoma, representing Governor
Murray; W. H. Cooley, Bakersfield,
California, representing the Governor
of California; Mark D. Mitchell, In-
dependence, Kansas, representing the
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Governor of Kansas; Carl K. Cox,
Cheyenne, Wyoming; myself repre-
senting Louisiana; T. H. Barton, El
Dorado, Arkansas, and Robert R.
Penn, Dallas, Texas, representing
Governor Sterling. There is seven
men representing Governors of differ-
ent States. We recommend, first,
that this committee be continued in
existence for .the purpose of cor-
relating the activities of the various
conservation bodies of the oil pro-
ducing States, in an advisory capac-
ity, and also make recommendations
as to the amounts of oil which should
be produced within the United States
and as to the prices which should ob-
tain therefor, so as to assure to all
producers a fair and reasonable re-
turn on their necessary investments
in handling their business of mining
and producing oil; and also to hold
conferences and agree with the major
purchasers of crude oil as to gquanti-
ties of production wanted, and prices
to be paid therefor, with due consid-
eration to the various grades of oil
in the various fields and the geogra-
phical locations and conditions of
gathering, transporting and market-
ing such crude oils; and to handle all
other matters treated herein,

Second. That said committee also
be empowered to confer with and
treat with the major importers of
crude oil as imports of crude oil and
petroleum products, limiting the
same to reasonable amounts with due
regard to proration measures in force
and to the situation of demand and
supply within the United States, s0
that such imports may not result in
the pulling down or destroying of the
crude oil price structure in the
United States.

Third. That said committee fur-
ther shall discuss, confer and agree
with the various holders of crude oil
in storage within the United States
as to fair and reasonable schedules
of withdrawals from storage of such
crude oil, so that such withdrawals
may be accomplished in a rational
manner without interference with the
market for fair amounts of crude
oil currently being produced.

Fourth. That in all such negotia-
tions and in the dealing of the va-
rious States and National authorities
with the oil business it be immed-
iately and widely recognized that a
fair price for crude oil is esgential to
its conservation, so as to prevent
wastes of oil from diverting it to

uses below its intrinsic value, to pre-
vent the too rapid exhaustion of un-
derground supplies of crude oil and
of the gas energy which is necessary
to bring it into the wells and to the
surface to prevent the abandonment
of countless wells which otherwise
would produce large guantities of
crude oil that could never be recov-
ered if those wells should be aband-
oned.

Fifth. That said committee be
empowered to proceed with proper
negotiations with the President of
the United States, the Secretary of
the Interior, the Secretary of Com-
merce, the Federal Trade Commis-
gsion, the Federal 0il Conservation
Board, the Department of Justice,
and any or all other agencies con-
cerned therewith to secure a recogni-
tion of the fact that it is necessary
not only to conserve crude oil but
to procure a fair price therefor, in
order to prevent abandonment of
wells, physical and economic waste
and other conditions resulting from
the present disturbed situation; in
other words, that intelligent and fair
control of the production of such a
natural resouce as oil and gas is
necessary not only to the producers
thereof, but to the public as well,
by preventing the creation and
growth of monopoly, with the result-
ant dangers of high and wunfair
prices for petroleum products in the
not far distant future.

That is a part of it. I wanted to
read that to you to show you that is
the concensus of opinion of this Com-
mittee of the Oil States Advisory
Committee, that if there is no legis-
lation through a State compact, leg-
islation with each State that will
control production and regulate a
minimum price, manipulation goes on
and supply and demand has nothing
whatever to do with the price. 1
thank you.

Questions by Senator Woodward:

Q. From your remarks I judge
vou believe it would not be unwise
for a law to be passed authorizing
a commission, or creating a commis-
sion, in curtailing production to take
into consideration the reasonable
market value of oil?

A. A commission, the Railroad
Commigsion, or some commission.
Yes, sir, that is what we advocate.

Q. You think that in dealing with
a conservation problem that such a
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rule should be passed enabling the
commission to take into considera-
tion the reasonable market demand?

A. Yes, sir. I can’t see how you
could handle it without some kind
of commission. Some legal bhody
should be empowered to regulate the
production to meet demand, but I
absolutely thing that you will never
get anywhere if you do not regulate
production to demand. It should be
regulated to demand. I haven’t read
the bill that you have introduced
here.

Q. My bill is not intended — —

A. I haven't studied it. I was
handed a copy of it and I was too
busy and didn’t have time to read it.

Q. The bill I introduced was not
intended to cover that feature. It
wasn’'t intended to permit the Com-
mission to take into consideration
the reasonable current demand for
ofl, and I wanted to get your views
ag to whether you thought that ought
to go in a bill in order to make a
complete conservation measure.

A. Senator Gainer has a bill that
T have read over. I haven't given it
a great deal of study, the amount of
study that a man should in order to
pass on it, but I have read it over
twice,—I think a bill needs lots of
studying. There can be lots of jokers
in a bill that a man reads just once
or twice, even if he ig an attorney,
trained in the law, he might not
catch them. But after reading it
over twice I think that bill Senator
Gainer has—1JI think he introduced it

yesterday.

Q. It is before the committee
now.

A. I think it is one of the fairest

I have ever seen, I think you will
‘not save this State from the loss of
crude oil at prices that represent its
intrinsic value until you regulate
production so that there can be no
excuses. In other words, pass a law
that stops excuses. As fast as you
cure one excuse they have got an-
other one.
" @Q. The bill by Senator Gainer is
a bill primarily giving to the Com-
mission the power to regulate pro-
‘duction in keeping with the market
demand.

A, Yes, sir.

Q. That is all.

Questions by Senator Purl.

Q. Senator Gainer’s bill, does it
Pprovide the commission shall set a

price on crude at fifteen times—
that a barrel of crude shall cost
fifteen times the price of a gallon of
gas?

A. No, sir, Senator. That biil
was Introduced by Senator Gainer, I
understand, before I came here. I
understand that bill has been torn
to pieces. One of the men interested
in writing that bill,—I myself wired
him when I heard his bill had been
introduced, I wired him from Loui-
siana to cut that feature out. I will
tell yoy why I wired him that.

Q. You wired who?

A. 'The man who wrote that first
bill.

Q. Who did you wire?

A. I wired Mr. Ed Mayer,—he
sits over there.

Q. Now, I will not discuss that
bill if that is not the one pending,
but I want to ask you about some
of your other testimony,

A. Will you allow me to make a
ytatement?

The Chairman: A substitute bill
has been introduced, presented to
the committee by Senator Gainer.

A. That is the one I have refer-
ence to, the substitute bill. I want
to make this statement if you will al-
low me, so as to set you right on
that. I am the one that conceived
the idea of passing a bill that would
make it unlawful to produce oil, or
to purchase oil, or to sell oil at a
less rate than a certain ratio, in dol-
lars per barrel as between cents per
gallon, or whatever gasoline sold for,
less taxes in the State. I originated
the scheme. Now, it might be well
for this committee to listen to this
testimony, this evidence. The way
I worked that bill out, I took the
Bureau of Mines' figures, and the Oil
and Gas Journal’s figures, which are
very reliable, and I started in on the
yvears, 1923, 1924, 1925 and 1926,
which took us over a period of fairly
good prices for oil, and then in order
to make it fair so that no one in try-
ing to get a bill through could say
the ratio was not right, I took in
1927 when the price of crude oil had
been cut over the United States pret-
ty close to half of what it was in
1926. Then I took the price of gas-
oline throughout the United States
for those same years, the average
price of gasoline and the average
price of crude oil, and it figured out
the purchasing companies had paid
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the producers in the United States
about twelve and one-half to one,
so I introdticed a bill in Louisiana
and put it through the Legislature,
and Governor Long signed the bill
I introduced, at ten to one. In other
words, it works automatically, if the
big companies want to buy oil at a
dollar and a half, they have to sell
the gasoline at ten cents a gallon.

Q. Is that the law in Louisiana?

A, It is in the statutes, but it is
in the Federal Court. 1 found out
that from 1923 up to and including
1927, that they had paid on an aver-
age, a ratio of twelve to one. 1
think that is good information for
this Committee.

Q. Do you live in Louisiana?

A. I do now; I used to live in
Amarillo, and I used to live in Beau-
mont.

Q. You live in Louisiana?

A. I do now. I used to live in
Amarillo and in Beaumont.

Q. All right. You live in Loui-
siana.

A. Yes, sir.

Q. Is your office in Louisiana?

A. Yes, sir.

Q. What iz the officia] name of
vour company, if it is a company?

A. I have one company I am
president of; it is thirty-odd years
old—organized in 1901, called the
Jones-Haywood Oil Syndicate,.

Q. All right. What other?

A. The Jennings Oil Company.

Q. Is that— (question inter-
rupted).

A. Myself and a nephew are in
partneérship.

Q. What is the name of it?

A. Haywood and Haywood; it is
a partnership.

Q. Those companies are incor-
porated under the laws of Louisiana?

A.  Yes, sir.

Q. Where is your home office?

A, At Jennings, Louisiana,

Q. What per cent of your opera-
tion is in Louisiana and what per
cent in Texas?

A. I have no operations in Texas
at all now. I have some rovalty in
Texas and I own 320 acres. I was
over in the Borger field but I saw
those conditions and sold out.

Q. Then you will not be affected
by any of these conservation bills at
present?

A. No, sir, except a very small
percentage of rvoyalty that I have

there leased that the Continental is
handling; it amounts to about nine
dollars a month.

Q. You stated in your testimony
a while ago that somebody informed
you that they had received a greater
price for oil or royalty or something
than the farmers in that vicinity.

A. Production,

Q. Now, will you tell the commit-

tee who told you that?
A. Well, I would rather not do
it.”
Q. Well, I will ask you if you
have any objection to telling it?

A. I have the objection that this
friend of mine—(answer inter-
rupted). .

Q. Well, that is all right.

A. It might hurt my {riend’s
business. He iz hurt enough as it is.

Q. All right. We are not inter-
ested. Have you any objection to
telling what company did it?

A. It is the Continental.

Q. All right. Isn’t it injurious
to hold and put it on proration and
reduce the natural flow to a lower or
unnatural flow.

A. I didn't get that question,
Senator.

Q. I have been asked to ask you
if in your opinion it is injurious to a
well to put it on proration or reduce
the natural flow to a lower or un-
natural flow.

A. No, I do not think so.

Q. Al right,

A. My opinion is that it might
be better for it. It would depend upon
the conditions of the oil bearing for-
mations,

Q. I want to ask you—will en-
forced proration or reduction below
the natural flow cause the entrance
or water or dissipation of gas?

A, Turned wide open, you mean?

Q. No, just the opposite.

A. Oh, just the opposite. No; I
think if you pinch your well down
you conserve the gas pressure and
prolong the life of the field.

Q. So you advocate a commission
to fix the price of oil?

A. A minimum price.

Q. A minimum price? Do you
not advocate or do you take the po-
sition that if the State does not fix
the price the major companies will?

A, Yes, sir.

Q. And you would rather the
State would do it than have the ma-
jor companies do it?

A. I will qualify that by saying
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the major companies will, or through
manipulation bring about conditions
that the other fellow will do it and
they take advantage of it.

Q. Are you prepared to give this
Committee any testimony or evi-
dence that there is an agreed price
on the retail price of gasoline ar-
rived at by the companies prior to
posting it?

A. Absolutely not—I don’t think
-anyone could do that.

- Q. You don’t think that happened
at all?

A. I don’t say it dom’t happen.
I say there is nobody that can fur-
nish that evidence,

Q. Well, what is your opinion
about it?

A. Well, it is the general opinion
among the producers.

Q. Well, what is your opinion?

A. My opinion is that they have
an understanding.

Q. That they have?

A. I don’t think they have any
contracts or agreements. I think
when it is cut off, one of them does
cut off all of them,

- Q. I see. How far would you
carry your line urging the setting up
of a State Commission on price fix-
ing—how far would you carry it
into other fields of activity, if any?

A. You mean beyond producing?
. Q. Beyond the subject of oil—
would you agree that the State of
Texas as a public policy could fix
prices on other .commodities than
oil?

A. No, sir,

Q. You think oil only—(guestion
interrupted).

A. Oil and gas.

Q. Are the only industries?

. A. Absolutely.

Q. That the prices should be
fixed on? »
« A, For the reason that o¢il and
gas is a one-time crop.

Q. Yes, sir. :

A. I don’t think you have any
Tight to tell the farmer what he is
to get or any other producer, because
it is produced over and over again.

Q. O0il is a natural product?

A. Yes, it is a natural resource
-and when gone it is gone forever.

- Q. It is just as necessary to have
rubber tires on your car as it is to
have gasoline?

A. Yes, sir.*

Q. Well, if the Legiglature can in
good faith advoeate fixing the price
of gasoline, dor't you think we

ought to advocate fixing the price
on rubber tireg?

A. I don’t think so. -

Q. Well, whyj not?

A. Because rubber tires are made
out., of rubber that is grown from
year to year and it can-be reproduced
again,_

Q. I see.
A. It is not a resource.
Q. But oil is the only commodity

—(question interrupted).

A, Oh, I would not say that. T
would qualify that. I would say that
possibly sulphur, if it was being
taken from the earth and sold at
sacrifice prices, is one,

Q. That we could fix the price on
sulphur? How about salt?

A. Well, that might come under
that head, but there is so much salt
in tpe county-—you can make salt
out of salt water ahd make it out
of the ocean. I don’t think you will
ever see any shortage of salt.

Q. Well, ye haven't any shortage
of oil.

A. Not yet, not since 1927,

Q. Would you advocate price
fixing on oil as a benefit to the con-
sumer or as a benefit to the pro-
ducer? ¢

A. A benefit to the consumer, a
benefit to the producer, to the land
owner, and to the State on its royalty
and to the State on its gross produc-
tion tax,

Q. If the State should fix the
price of oil, is it your opinion that
we should carry this law at five
years—would it have the tendency
to raise the price of gasoline to the
small Ford owner or lower it?

A. T take this position: There is
a vast army of producers in this

‘State that have an enormous amount

of money invested in the business
and I think they are entitled to stay
in the business. It employs labor
and puts money in ecirculation and
brings about prosperity, but I do not
think that oil should be produced and
sold for ten or fifteen cents a barrel.

Q. Are you now selling oil?

A. Yes, sir, I am,

Q. Have you been for the last
six months?

A, Yes, sir.

Q. Who are some of your cus-
tomers?

A. I have a peculiar situation
down in Louisiana. The only pro-
duetion I have down there ig all my
own—that is the Haywood and Hay-
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wood partnership—of about one hun-
dred barrels a day. The price is cut
by the Gulf Company, which is the
only pipe line in the field, to eighty
cents a barrel. Well, having lived
down there, I knew that the Gulf
Company would buy this oil from
producers and sell it to brokers and
they would deliver it up and down
the bayou for irrigating rice fields.
So I went to a broker that organijzed
a company composed of farmers who
needed oil for internal combustion
engines and I made a contract with
him for my oil from January 1st to
September 1st.

Q. You have not sold any to any
of the major companies?

A. Oh, no, I quit them last No-
vember.

Mr. dhairman.
Mr. DeBerr?,

Questions by Senator DeBerry.

Senator DeBerry:
The Chairman:

Q. 1 am going to ask you this
question: You understand that the
Texas Company is advocating a pro-
ration statute?

A. That the Texas Company is?

Q. Yes.

A. 1T didd’'t know that,

Q. Well, do you know whether
the Humble Company is or is not ad-
vocating a proration statute?

A. I know that Mr. Farish has
talked to me a few times on prora-
tion and I have read a lot of his
articles on proration; I know he is
in favor of it. I consider Mr. Farish
and Walter Teagle are the fathers of
this proration plan since 1926.

Q. Well, by the way of informa-
tion to you to lead up to another
question, Mr. Holmes, who I under-
stand is the head of the Texas Com-
pany, has been on the stand here for
several hours, and he testified that
he was highly in favor of a proration
statute, and he thought the statute
should have in it that this Commis-
sion should have the right to take
into consideration any oil produced
in excess of the reasonable market

demand. You advocate that, do youn
not?
A, I don't quite get his theory of

that. What did you say?

I want to understand the question
before answering it.

Q. I will try to make myself
clear. Mr. Holmes, of the Texas
Company, is for proration.

A. All right.

Q. That will be shown by his
testimony.

A. Al right.

Q. He advocates a proration bill
should have a clause in it giving this
commission a right to take into con-
gideration as one of the types of
waste any oil that is produced in ex-
cess of a reasonable market demand.
Do you advocate that?

A. Well, I would answer that by
saying this: I do not think there 8
any living commission that could
absolutely regulate production to the
barrel to meet demand. That, in my
opinion, is a physical impossibility;
but I think they can get the nomina-
tions of the purchasing companies,
and those that are going to require
amounts of ofl, for periods—get
those nominations and set it close
enough so as not to interfere with
the price structure. I don't think a
commission could hold production
right to a barre] either way.

Q. I didn’t ask you about per
barrel.

A. I would not advise that, no.
I would advise curtailment, yes, sir;
and I would advise that the com-
mission have the power to hold it as
near as possible,

Q. Now, the only difference I see
in yourself and Mr. Holmes’ testi-
mony is he took a good deal of time
bragging on the major companies,
and then advocating this kind of a
bill, and you take a good deal of
your time lambasting them, and you
both advocate the same bill. . If you
both advocate the same bill, funda-
mentally, what is there to keep those
big companies from going ahead and
outwitting you fellows, like they
have been outwitting you?

A. Because what I advocate is,
this bill shall provide for laboratory
to make tests of these oils, and that
one thing would prevent this sulphur
content proposition that they have
beat many men out of thousands of
dollars with. The State could step
in and say, "this oil has so much
sulphur, so much gasoline, so much
in the way of lubricating qualities,
and so forth, and we are going to
set a minimum price of so much.”

Q. If you were to have this lab-
oratory, and you were to run them
out from under that sulphur content
brush pile, if they are the kind of
people you say they are, they will
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find some excuse that the laboratory
can’t find, or get around?

A. Depends upon whether your
laws will stick, making it illegal to
sell oi] under- the prices set,

Q. Do you advocate a commission
that can set a minimum price on
crude?

A. Yes, sir.

Q. If you set & minimum price on
crude, and that minimum price is so
high that these major companies, in-
cluding the Dutch Shell—the Texas
Company testified that they owned
two million acres of land down there
in Venezuela on structure—and this
commission set this price high
enough, those fellows could go down
and import oil more cheaply than
this price would be. Then what?

A. The cure would be your tariff,
and possibly a law taking the charter
away from some of these companies
importing this oil.

Q. The tariff is an international
question, isn’t it?

A. Yes, sir.

Q. What if Andrew didn’t want
a tariff? '

A. You would be in a bad fix.

Q. One more question. Do you
think that raising the price of gaso-
line will help a cotton farmer?

A, Idon’t know whether it would
help the cotton farmer.

Q. Sir?

A. I don’'t see how it would help
him, but if he had some oil under his
land it would sure help him,

Q. What per cent of the farmers
of Texas own royalty interests?

A, I couldn’t tell you.

Q. Very small, isn’t it?

A. I am sure I couldn’t tell you.
. Q. If you were representing a
distriet that was engaged in agricul-
ture, and had no oil development in
it, and with Hoover prosperity and
farm relief of about three million
bales, having you flat on your back,
and all you could see was that three
million bales and six or eight cent
cotton staring you in the face, would
you vote to give away what little you
had to the oil industry?

A, T don’'t know;

placed in that position.
. Q. You were never a legislator?

A, No, sir.,

Q. If it is fair to the oil industry
to set a minimum price, ig it fair to
we boys that haven't any royalties,
and are not interested in oil, for the

I was never

Government to set a maximum price
on the lubricating oil and gasoline
that we use? .

A. I think, as I stated in my
brief, I think the State should take
over this oil business and control it,
both to the consumer and the pro-
ducer. y

Q. I will repeat that question.
If you think it fair for the State to
give the.commission a right to set a
minimum price on ecrude for those
interested in crude, do you think it
would be fair to the man who had
no direct connection with those ben-
efits, and he had to buy lubricating
oils, fuels oils, and gas, and all those
things, do you think that same gov-
vernment in fajrness to him ought to
set a maximum price on gasoline,
fuel oil, fuel gas, and so on?

A. Yes, I think they ought to.

Senator Berkeley: Mr. Chairman.

The Chairman: Senator Berkeley,

Questions by Senator Berkeley.

Q. One question, if you please.
You stated you favored the establish-
ment, or the writing into a bill, of a
minimum price on crude oil per bar-
rel. Now, there are sgeveral fields
in Texas—oil fields—and there is a
variation in the character and qual-
ity of the production in those vari-
ous fields. Do you mean there
would be an arbitrary minimum writ-
ten directly into the bill, or would
it be discretionary with the commis-
sion, based on the examinations
made in the laboratory as to what
the minimum would be here and
there?

A. Left with the commission.
You could not write anything like
that in a bill, because you may find
one field that has no gasoline con-
tent oil; its o¢il may be fit only to
burn under a boiler,

Q. It may he a variable minimum,
then?
A. Yes, sir.

Senator Purl:
The Chairman:

Questions by Senator Purl.

Q. I want to ask you a couple of
questions, please. If the provisions
of the Woodward Bill—and we will
consider that no other has been in-
troduced for the sake of argument,—
if the provisions of the Woodward
Bill do not prescribe that the Rail-
road Commission shall have the right

Mr. Chairman.
Senator Purl,
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to take into consideration marketable
demand and economic waste, and it
does not authorize them to set the
minimum like you advocate, and if
Senator Woodward does not want
that, and Governor Sterling does not
want it, and the majority of the Sen-
ate does not want it, hadn't we just
as well g0 home as far as relieving
the oil industry is concerned, from
your standpoint?

A. That is my opinion.

Q. Then, if we do not define
economic waste and marketable de-
mand, and add to it that section of
Senator Galner's bill, it is your
opinion, as a man who has been in
the oil business since 1888, that we
will not have solved the problem, or
relieved the situation?

A. That is my opinion. Because
you would be leaving it to whomever
the commission might be influenced
by. You would have no minimum
price, and you would have no mar-
ketable demand set in that bill. They
could produce a little more than the
market demand and get away from
the Commission, and you have your
overproduction.

Q. In the light of this opinion
handed down today—where it does
not touch the constitutionality of
putting those in, we will assume we
can—but under the present law they
stated they cannot do certain things.
Now, if we do not splice that law by
putting in those things that the
Courts say the Railroad Commission
had no authority to act on, then we
will not relieve that situation?

A, T will answer that this way:
There has been an investigation
here; there has been information

given out about the way the oil
business is being manipulated; there
have been plenty of producers telling
their stories. Governor Sterling has
called this session together to pass
a conservation law. I think to make
good with Governor Sterling, these
big companies would raise the price
of oil. After you got the Senator’s
bill over, they would raise the price
of oil; yes, I think they would; but
how long would they stay there?

Q. That is dealing in economics,
pure and simple.

A, Let me go further.

Q. Well, I am not asking you to;
but go ahead if you want to.

A, Well, T want to go further.
The reason I think that is this:

While we were in St. Louis, I sat be-
side Mr. Bill Farish, and we were
talking about the price of oil being
50 low, and he made the remark to
me that the price of dollar oil was
over with. I said, “What do vyou
think the price will go to?” He said,
“Probably around fifty cents a bar-
rel; the day has come when we have
got to learn to produce this oil a lot
cheaper; the day of dollar oil is over
with.”

Q. That is an economic question.
I want to sum it all up with this
question: Is it your idea that =
model bill to cure or relieve the situ-
ation should have as its essential
part a clause authorizing the Ralil-
road Commission to take into con-
sideration reasonable market demand
and economic waste, and that they
should be authorized to set a limited
price for oil; is that right?

A. Yes, sir.

Q. Angd if it does not include that,
you think the Legislature cannot by
law relieve the situation?

A. 1 don’'t think there would be
relief to any extent at all.

Q. You do agree that Senator
Woodward’s bill does not do that?

A. It does not.

Q. And he has stated he is not in
tavor of that, in substance?

A. Yes. I will answer that ques-
tion further. I have served notice
on the Oil States Advisory Commit-
tee, representing Governor Long of
Louisiana, that when we meet in
Denver in August to settle on & con-
serving act, that it must include fix-
ing a minimum price.

Q. You stated the Standard Oil
of Louisiana had gotten an injuction
restraining the operation of that law
you had passed there?

A. Yes, sir.

Q. Isn't it a temporary injune-
tion, and the authorities in Louisiana
have never attempted to have it set
aside?

A, They have not.

Q. 1Is that an admission that the
law is unconstitutional?

A. No.

Q. Is it an admission that the law
should not be put in operation?

A, No.

Q. Why is it then that when the
Standard of Louisiana got an injunc-
tion restraining the State of Louisi-
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ana from enforeing the law, the State
of Louisiana does not even think
enough of the law to ask that the
temporary injunction be set aside?

A. Why doesn’t the State of Lou-
isiana do it?

Q. Why don’'t the Attorney Gen-
eral, or the authorities who are
charged with championing the con-
stitutionality of the actg of the Leg-
.iglature do something about it?

A. Because the Attorney General
told me that he did not bhelieve that
he could go in court and win that
ca8e.

Q. Meaning he thought it was un-
constitutional?

A. No; he said unless he could
get enough producers and witnesses
to go on the stand—five or six of
them—to show there was manipula-
tion, and a trust that was manipulat-
ing prices of crude oil, he could not
go'in and win the case.

Q. Now, so far as the present ad-
ministration in Louisiana is con-
cerned, it is a dead letter law, mean-
ing nothing?

A. Yes, sir.

Q. Angd that is the law you want
us to pass.

A. No, no, that ig not the law I
want you to pass. That Ilaw has
nothing to do with proration, I don’t
think that law is proper at all, ab-
solutely no.

Questions by Senator Berkeley:

Q. In the setting up of a conser-
vation commission or board is it your
opinion that this board or commisg-
sion ought to be composed of tech-
nical experts in the oil business?

A. Yes, gir, I think they shcsuld.

Q. 7You think the entire person-
nel of that board ought to be tech-
nical experts?

A. They should have geveral
years experience in producing oil.

The Chairman: Does any other
member have any other question?

Mr, Haywood, I want to express to
you for myself ‘and the Committee
our thanks for your presence here
and your courtesy in coming here.

(Whereupon the Committee ad-
journed to meet on Monday morning
July 27th, 1931, following the recess
of the Senate.)

In the District Court of the United
States for the Western District
of Texas
Austin Division.

No. 330 Equity.

ALFRED MacMILLAN, Individually,
and ALFRED MacMILL AN, Trustee,
and MacMILLAN PETROLEUM
CORPORATION, Plaintiffs.

. Versus
THE RAILROAD COMMISSION OF
TEXAS,
and C. V. TERRELL, PAT M. NEFF,
LON A. SMITH and A. B. CAPERS,
Defendants.
Saye, Smead, Wilson & Saye, of
Longview, Texas, Attorneys
for Plaintiffs.

C. L. Black, Amicus Curiae.
James V. Allred, Attorney General,
Maurice Cheek, Fred Upchurch,
Assistant Attorneys General,
Attorneys for the Railroad
Commission.

Morris 8. Church, Robert E. Hard-
wicke, Aftorneys for Defendant

Capers. ‘
Conrad E. Cooper, Amicus Curiae.

Before Hutcheson, Circuit Judge, and
West and Bryant, Distriet Judges.

Hutcheson, Circuit Judge:

This is a suit brought by citizens
of another state against the Railroad
Commission of Texas, seeking to have
declared unreasonable, unjust and
void, and to resfrain the enforce-
ment of, an order of the Commission
issued by that body in April, 1931,
as a part of a program first entered
upon by it in August, 1930, to put
into effect, in the oil fields of Texas,
the plan of operation referred to in
this suit and generally as “Prora-
tion.”

Plaintiff, Alfred MacMillan, Trus-
tee, alleges himself to be the owner

‘and operator of certain oil, gas and

mineral leases in Gregg and Rusk
Counties, in what is known as the
East Texas oil fields. That his wells
there are capable of producing 50,000
barrels of oil a day. That he has
contracted with his co-plaintiff, Mac-
Millan Petroleum Company, the own-
er of oil refineries, pipe line systems,
and other facilities in various oil
fields to sell them large quantities
of oil, and that Company has in turn
contiracted with others for delivery
to them of large quantities of oil,



236

SENATE JOURNAL.

interstate and foreign. He alleges
that he is operating his properties
skillfully and in such manner as to
prevent waste, and to cause no in-
jury to producing sands of adjoining
properties. That he has heen ordered
by the Railroad Commission, upon
pain of penalties and contempt ac-
tions, to desist from operating his
wells as he is now operating them,
and to reduce the production there-
from to 1455 bharrels daily. That to
do so he would injure his wells, pre-
vent hisz complying with the drilling
obligations of his leases, thus sub-
jecting him to suit for damages for
cancellation and would prevent his
ecomplying with his contracts for sale
of the oil, subjecting him to heavy
resulting losses.

He asserts that the order is void,
because (1) depriving plaintiffs of
their properties without due process
of law, and denying them the equal
protection of the laws; (2) It im-
pairs the obligations of contracts en-
tered into by them; (3) It is an in-
terference with interstate commerce;
(4) The order rests not upon legis-
lative authority or direction, and has
no relation to the conservation of
resources or the prevention of their
waste, but is a mere arbitrary order
designed to control the output, price
and market of crude oil by reducing
the supply of oil to the demand for it.

Plaintiffs further allege that these
orders are being enforced against all
operators in the East Texas field;
that they are disastrously affecting
market conditions in the field, and
that adequate relief for plaintiffs re-
quires that orders be enjoined as to
all operators in the field. It further
alleges that plaintiffs sue for them-
gelves and all others similarly situ-
ated who will join therein. The bill
concludes with a prayer for tempo-
rary injunction pending suit, and for
permanent injunction upon final
hearing.

Upon the filing of the bill in the
Austin Division of the Western Dis-
trict of Texas, the statutory court
was formed and the matter came on
for hearing before that Court on the
application for temporary injunction.
That hearing was continued until
June 24, at which time upon the un-
derstanding that the Court might
act upon the application for tempo-
rary injunction before it reached its
decision on the merits, the matter
was on full proofs submitted to the

Court both on the application for
temporary injunction, and on the
merits.

By these proofs plaintiffs estab-
lished substantially as alleged, the
facts as to his ownership and opera-
tion under leases, of the properties
in question, the contracts for sale
of oil therefrom, interstate and for-
eign, the fact that the properties
were being operated carefully and
efficiently, and apart from the pro-
ration theory, in accordance with ap-
proved operating methods, without
injuring the sands of his neighbors.
That he was keeping the actual out-
put of his wells greatly below their
potential. That the Commission’s
umpire had given him notice to re-
duoe his production of oil to the
amount alleged.

He specifically established the set-
ting on foot by the Commission in
conjunction with committees of oil
operators, of the proration plan, and
the issuance of proration orders for
the State of Texas, and for the East
Texas oil fields as alleged. He fur-
ther established in an overwhelming
way by the recitations in the order
of the Commission of August 14, and
November 24, 1930, January 23,
April 4, April 22 and April 29 of
1931, by the testimony of Terrell,
Chairman of the Railroad Commis-
sion, and of members of the Oil Pro-
ration Committees, local and Central
Advisory, by the testimony of each
witness who took the stand, and by
letter of R. D. Parker, Chief Super-
visor, Oil and Gas Division of the
Railroad Commission of the State of
Texas,' that both the occasion and
Note 1 Railroad Commission of Texas,
Austin, Texas, May 23, 1931.

TO _ALIL PURCHASERS AND TRANS-
PORTERS OF CRUDE OIL IN THE
EAST TEXAS FIELDS:

To anyone acquainted with the situation
in the East Texas District it seems inevitable
that present conditions cannot continue long
without completely breaking up proration with
consequent disastrous results.

Several things if done would insure success
and we confidently believe can and must come
from the purchasers and transporters of crude
oil who handle the bulk of the production of
Texas. Believing this, we insistently urge
prompt action in the form of fair offers to
buy prorated oil in substantial amounts and
as near the posted price as possible and on
that stabilized basis only, and immediate offers
to make the necessary connections to take the
oil. The effect of such course is plain. Some
purchasers have been holding back, we under-
stand, to see whether proration is goin% to
work, or for some such reasonr or fear. It is
manifest that if a substantial number stand
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and wait, the movement must certainly fail for
want of support.

We also earnestly request of the purchas-
ing companies that only oil be purchased which
has been produced in conformity with the Com-
mission’s order governing proration in East
Texas, and we ask that transporting compa-
nies refuse to handle any oil not produced
strictly in accordance with provisions of our
order,

The Railroad Commission,
of real constructive public service, has given
its stupport to proration as an official duty
to perform, and will continue to do so until
forced by circumstances to abandon hope of
success:. We urge you therefore to promptly
and effectively move at once or we will be
forced to admit failure and abandon the whole
plan in Texas.

RAILROAD COMMISSION OF TEXAS,
By R. D, Parker, Chief Su ervisor,
Qil and Gas Division.

the compelling reasons for the estab-

lishment by the Railroad Commission
of proration, originally and as now
continued were the disrupted and dis-
orderly state of the oil business
through the menace of overproduc-
tion.

The evidence offered by the plain-
tiffs and by defendants made it plain
that the real genesis of the plan and
of the orders in question is to be
found, and that they find their ef-
fective working only in coping with
market demand.

That while the proration orders
for East Texas were not basell open-
ly, as elsewhere, on nominations by
oil purchasers as to the amount of
oil they would agree to buy, they
were in fact, though covertly, based
upon the same compelling considera-
tion, the drastic reduction of output
so as to bring it into relation with
market demand. The Commission
set about to accomplish this result
in the field, (1} By tixing a low
allowable production for each owner,
not per well, but per unit of twenty
and forty acres, in efiect allowing the
same production from each unit,
whether it had one or ten wells upon
it. Thus with one stroke the Cpm-
mission limited the output from ex-
isting wells, and prevented further
development by, in the language of
one of the defendants’ counsel,
“treating the owner as if he were a
fool for having drilled four wells,
where one would be enough.”

(2) After the fixing of the arbi-
trary allowable for the field, as one
of the witnesses testified ‘so low as
definitely to be on the safe side” the
Commission set on foot a supplica-
tory campaign among the purchasers
and transporters of East Texas oil,
earnestly entreating purchasers to

hoping to_be

buy proration oil in substantial quan-
tities, and the purchasers and trans-
porters to boycott all producers not
complying with the Commission’'s or-
der. (Parker’s letter, Note 1, supra.)

Plaintiff further established that
though there was evidence that the
proration plan of ratable and moder-
ate withdrawals would, if properly
applied, have some effect to prolong
the life of a field by delaying the
Intrusion of water and thus enable
more oil ultimately to be obtained,
in the lizht of present knowledge
this was largely theory and specula-
tion, and that such plan could only
be properly applied in each field
after careful test and experimenta-
tion there.

Plaintiff established that the al-
lowable for the East Texas fields
was fixed at an arbitrary basis, ar-
rived at without test or experimen-
tation either on plaintiff's property
or in the field generally, as to the
amount that might be safely with-
drawn by each owner from his prop-
erty without causing any physical
waste. He made it clear that the
allowable had been fixed arbitrarily
and that therefore the plan so ad-
opted and promulgated had the same
relation to physical waste as an or-
der not pinching in, but shutting
the wells down absolutely would
have, differing from such an order
not in kind, but only in degree. That
the plan was therefore bound to re-
sult in arbitrarily depriving plain-
tiffs of the right to produce their
oil in accordance with their prudent
judgment and desire, without any
precedent finding having been made
that the amount which plaintiffs de-
sired to produce would actually
cause physical waste. Plaintiffs, in
short, established that the only kind
of waste which the orders are de-
signed to and do deal directly with,
is economic waste, the loss of the
market price because of market glut.
That such effect, if any, as they
might have to prevent not economie,
but physical waste, does not comse
fairly within the purpose or effect of
the order, but is a purely accidental
incident thereto.

It would serve no useful purpose
to burden this opinion with a sum-
mary of the evidence upon which
these conclusions rest for it in faith-
ful detail but follows that given in
hearing after hearing before commit-
tees, public bodies and courts in the
oil producing states of this country
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and daily appearing in countless
articles and interviews, inspired and
uninspired, upon the condition of the
oil industry. Indeed, so importantly
has this policy of proration as the
cure for market glut been advanced,
so currently and so widely debated
as a matter of public concern has the
necessity for its adoption been, so
known to every man, that this Court
could fairly have taken judicial
cognizance of the matters disclosed
by the evidence; that with supply
both actual and potential outrunning
present demand, those interested in
the o¢il business in this State not
only finaneially, but as a matter of
public and general concern have been
first by private agreement, and lat-
terly by invoking the aid of the com-
mission, endeavoring to put into ef-
fect for the purpose of limiting the
supply, some plan of operation which
in a way most acceptable to the op-
erators generally, will effect curtail-
ment, and that a general consensus
of opinion in Texas has latterly cent-
ered upon *‘‘proration’ as the means
effective to this end.

It remains to inquire whether, un-
der the facts found the proration or-
ders in question are invalid, either
as an attempt to exercise authority
not granted by the Legislature, or
if resting on legislative grant,
whether thev are unjust, unreason-
able and void because violative of
the Constitutional guarantee to
which plaintiffs appeal, or because
constituting an unlawful interference
with Interstate Commerce.

A word as to the Commission, the
gource and terms of its authority,
and as to the nature and character
of a suit against it, will serve to
clearly point the basis of our deci-
sion.

Created originally for the regula-
tion of railway rates and practices,
with authority to make rules, regula-
tions and orders regarding same, its
jurisdiction has been latterly ex-
tended by Act of the Legislature to
the production and transportation of
oil and gas. Its rules, orders and reg-
ulations while carrying prima facie
validity, are yet subject to ingquiry
at the suit of persons believing them-
selves aggrieved, the statute, Art.
6036 B providing, ‘‘If any person. ..
at interest be dissatisfied with any
tule, regulation or order adopted by
the Commission in pursuance of the
provisions of this Act, such dissatis-
fied party may file a petition set-

ting forth the particular cause of
objections thereto in a court of com-
petent jurisdiction in Travis County
against the Commission as defendant
and such action ... shall be tried and
determined as other civil cases -in
said Court—In all trials under this
section the burden of proof shall rest
upon the plaintiff.”

Plaintiff’s suit then, is not a class
suit, but one under the statute in
his own behalf, which he is entitled
to maintain in the Distriet Court of
the United States for the Western
District of Texas for relief against
the proration orders in gquestion, if
they are as to plaintiff, unreason-
able and unjust. Reagan vs. Farm-
grs2 Loan & Trust Co., 164 U. 8.,

62,

The laws of the State of Texas,
enacted to conserve the oil and gas
resources of the State, are the scurce
of the Commission’s power to make
and enforce the orders in question,
and to them we must look. Those
portions of the statutes pertinent
here, defining waste, enjoining the
conservation of oil and gas, vesting
the Commission with authority over
persons drilling and operating oil
wells in Texas, and authorizing it
to make rules and regulations for
the conservation of oil and gas, and
the prevention of waste thereof, are
Arts. 6014, * 6023 * and 6029, *

Note 1,

Art. 6014: “WASTE"-=Neither natural gas
nor crude petroleum shall be produced, trans-
ported, stored or used in such manner or under
such conditions as to constitute waste; pro-
vided, however, this shall not be construed to
mean economic waste. The term *‘waste” in
addition to its ordipary meaning, shall include
permitting (a) escaPe into the open air of nat-
ural gas except as may be necessary in the
drilling or operation of a well; (b) drowning
with water of any stratum capable of pro-
ducing oil or gas, or both ¢il and gas in pay-
ing quantities: (¢) underground waste; (5)
any natural gas well to wastefully burn; (e)
the wasteful utilization of natural gas; (f) the
creation of unnecessary fire hazards.”

Note 2.

Art. 6023: “JURISDICTION.” Power and
authority are hereby conferred upon the Rail.
road Commission of Texas, over all common
carrier pi&:e lines, conveying oil or gas in
Texas, and over all oil and gas wells in Texas,
and over all persons, associations or corpora-
tions owning or operating pipe lines in Texas,
and over all persons, associations and cor-
porations owning or engaged in drilling or
operating oil or gas wells in Texas; and all
such persons, associations and corporations
and their pipe lines, oil and gas wells are sub-
ject to the jurisdiction conferred by law upom
the Commission, and the Commission is au-
thorized gnd empowered to make all necessary
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rules and regulations for the Government and
regulation of such persons.

Note 3.

Art. 6029: RULES AND REGULATIONS.
—The Commission shall make and enforce
rules and regulations for the conservation of
oil and gas: . .

1. To prevent the waste of oil and gas in
drilling and producing operations and in the
storage, piping and distribution thereof.

2. To require dry or abandoned wells to
be plugged in such way as to confine oil,
gas and water in the strata In which they
are found and to prevent them from escap-
ing jnto other strata.

3." For the drilling of wells and preserv-
ing a record therecf. . R

4. To require such wells to be drilled in
such manner as to prevent injury to the ad-

oinin, operty.
! 5. E.l‘cfu px?event oil, and gas an(_i water from
escaping from the strata 1o which they are
found into other strata. .

6. To establish rules and regulations for
shooting wells and fer separating oil from gas.

7. To require records to be kept and re-
ports made by oil and gas drillers, operators
and pipe line companies and by its inspectors.

8. It shall do all things necessary for the
conservation of oil and gas whether here
especially enumerated or not and _shall estab-
lish such other rules and regulations as will
be necessary to carry into effect this Iaw,
and to conserve the oil and gas resources of
the State,

Under the authority of the stati-
utes the Railroad Commission has
occupied the field assigned to it by
making specific rules and regula-
tions governing the drilling for, the
production and transportation of oil
and gas with a view to preventing
waste, as defined in the statutes, and
injury to the lands of adjoining own-
ers, and these rules, practices and
regulations have been quite uei-
formly sustained. Oxford Oil Co. vs.
Atlantic Oil Co. 22 Fed. (2d) 5397;
Hemble 0il Co. vs. Strauss, 243 3.
8. W. 528; Gilmore vs. Straugham,
10 §. W. (24), 589; State vs. Jar-
mon, 25 S. W. (24), 938; Texas
Commission vs. Bass, 10 8. W. (2d),
586,

Plaintiffs point to the fact ghat
the statutes of Texas have not au-
thorized, but have forbidden the con-
sideration in conservation orders of
economic waste, and that no statute
has undertaken to authorize as a
legitimate method to prevent physi-
cal waste, proration or any similar
plan. They declare that while the
Commission undoubtedly has author-
ity to make reasonable rules and reg-
ulations having a real and direct re-
lation to the conservation of oil, and
gas, and the prevention of waste,
which though limiting the owner in
the use of his property are designed
for and effective to carry out the

legislative will, the proration orders
in question are not such orders. That
they were not promulgated to carry
out the Ilegislative policy as de-
clared in the statutes, and are there-
fore not commands of a sovereign
state, but mere voluntary attempts
on the part of the commission, in as-
sociation with oil producers, pur-
chasers and transporters of oil, to
formulate and establish for the State,
contrary to its long-established leg-
islative policy forbidding combina-
tions, agreements and arrangements
in restraint of trade, and to affect
the prices of commodities, the broad
policy of so relating the supply of
oil to the demand for it as to bring
about and maintain the stabilization
of the oil industry, through raising
the price of oil both to the producer
and the ultimate consumer and keep-
ing it raised.

They say that this was to be ac-
complished by agreement and persua-
sion, as far as might be, but when
these failed, by having the purchas-
ers and transporters of oil boycott
the recaleitrants, and the Commis-
sion proceed ggainst them.

Those for the orders declare that
the statute authorizing the suit puts
upon plaintiffs the burden of proof
to establish the unreasonableness of
the orders. That uniil overthrown
by such proof they must stand. That
the motives, the purposes, the ulti-
mate desires of the Commission, of
the oil companies, the oil commit-
tees and those who, working with
them, have devised the scheme in
question, have no bearing upon the
validity of the regulation if as ap-
plied to the facts which it purports
to fit, it validly regulates them. That
in short, the Commission might have
frarnkly declared that one of the pur-
poses, or the main purpose, in mind
was to reduce supply, if the rule as
finally passed has the real and gen-
uine effect to in a reasonable, fair
and adequate way prevent physical
waste and nhot the merely accident-
ally incidental effect, as the result
of shutting in production, of effect-
ing some slight reduction in such
waste.

Plaintiffs concede broadly that the
motiveg, purposes and intent of the
Commission ar® wholly immaterial
if the complained of action is rea-
sonably referable to its grant of
powers, the conservation of oil, the
prevention of physical waste, and in
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operation it has substantial relation
to the granted power, even though
that ovperation may accidentally or
incidentally effect economic waste,
a subject legislatively withdrawn
from the Commission. They deny
that the Commission, authorized as
it was within limits to carry out a
conservation policy against waste as
defined in the laws of the state, may,
departing from that policy, estab-
lish a conservation policy of its own
of the broadly economic kind in
question here, with all the serious
complications in which it is in-
volved, the grave consequences which
it entails, and make that policy ef-
fective against attack by camouflag-
ing with words its real purpose and
effect, or by peinting to some result
in keeping with its powers which
may incidentally or accidentally flow
from it. Siler vs. Louisville & N.
R. R, 213 U. 8. 175; Minnesota vs.
Barber, 136 U. S. 313; Brimmer vs.
Rebman, 138 U. 8. 78; Real Silk
Hosiery vs. Portland, 268 U. 5. 325.

This is settled law where the val-
idity of legislative acts, state or na-
tional, is in questjon. Presump-
tively valid though such acts are,
courts, bound to give effect not to
fictions, but to realities, may not in
construing them, close their eyes to
what all men can see. Disregarding
pretense, subterfuge and chicane,
courts must, looking through form to
substance, ascertain the true purpose
of a statute not from its recitals of
purpose, but from the operation and
effect of it as applied and enforced.
Smith vs. Ry, Co. 181 U, S. 248;
Bailey vs. Drexel Furn. Co. 259 U.
S. 20: Lockner vs, New York, 198
U. S. 64: Meyer vs. Nebraska, 262
U. 8. 390; Henderson vs, Mayor of
N. ¥, 92 U, 8. 259; Chy Lung vs.
Freeman, 92 U. 8. 275:

Certainly when a subordinate
body like the Railroad Commission
of Texas undertakes as here to deal
in a broadly restrictive way with the
right of a citizen to produce the oil
which under the laws of this State
he owns, it must be prepared to
answer his imperious query, “Is it
not lawful for me to do what I will
with mine own by joining to a
clear delegation of legislative power,
This must be found not in the recita-
tive portions of its orders, for the
Commission may not more than any
other agent, lifting itself by its boot-
straps, supply, by claiming, the

power it does not have, but in the
statutes themselves, which have
created, which control and which are
the =source of the Commission’s
power, .

Especially must this be so when,
as here, under the thinly veiled pre-
tense of going about to prevent
physical waste the Commission has,
in cooperation with persons inter-
ested in raising and maintaining
prices of oil and its refined products
set on foot a plan which, seated in
a desire to bring supply within the
compass of demand, derives its im-
pulse and springs from. and finds its
scope and its extent in the attempt
to control the delicate adjustment of
market supply and demand, in order
to bring and keep oil prices up.

We have searched, but we cannot
read in any legislative pronounce-
ment support for what the Commis-
sion has done here. Authorized as
we believe it to be to make rules
and regulations reasonable and just,
having a true and direct relation to
the conservation of oil and gas, we
can find no authority for its launch-
ing upon the policy in question.

This policy of the artifical fore-
ing of prices by governmental
action, in cooperation with thosge in
the c¢il industry interested in rais-
ing prices, by either stimulating de-
mand or keeping supply in bounds
has never been attempted in this
state by the Legislature itself; on
the contrary, it has heretofore not
cnly not established such policy, but
has forbidden, by positive penal laws,
the application of such artificial
stimuli through private concert and
agreement.

In the light of such long estadb-
lished policy, and of the language
of the oil conservation statutes it-
self, excluding from the statutory
definition ‘‘economic waste” we
think it plain that whether the Legis-
lature could lawfully have exercised
this power, either  directly or
through a delegation of it to the
Commission, it has not only not con-
fided the exercise of it to the Com-
mission, but has flatly withheld such
power from it.

In short, we believe that the
orders in question are unreasonable

and void as to plaintiffs because is-

sued in the attempted exercise not
of delegated, but of usurped powers,
As usurpations, under the authority
of the statutes of Texas authorizing
this suit, we strike them down.
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We find it unnecessary then to,
indeed we may not in accordance
with established iaw, inquire into
the constitutional questions raised.
Siler vs. Louisville & N. R. R., 213
U. 8. 175.

Let a decree in accordance with
this opinion be prepared and filed.

NINTH DAY.

. Senate Chamber,
Austin, Texas,
July 27, 1931.

The Senate met at 9 o’clock a. m.,
pursuant to adjournment, and was
called to order by Lieutenant Gov-
ernor Edgar E. Witt.

The roll was called, a quorum be-

ing present, the following Senators
answering to their names:

Beck. Parr.
Berkeley. Parrish.
Cousins. Patton,
Cunningham. Poage.
Gainer. Pollard.
Greer. Purl.
Hardin. Rawlings.
Holbrook. Russek.
Hopkins. Small.
Hornsby. Stevenson.
Loy, Thomason.
Martin. Williamson.
Moore. Woodruff,
Neal. ‘Woodul.
Oneal. ‘Woodward.
Absent—Ezxcused,

DeBerry.

Prayer by the Chaplain.
Pending the reading of the Jour-

nal of yesterday, the same *was dis-
pensed with on motion of Senator
Woodward.
Petitions and Memorials.
(See Appendix.)
Committee Reports.
(See Appendix.)
Bills and Resolutions,
By Senator Loy:
S. B. No. 10, A bill to be entitled

““An Act repealing Chapter 185, page
455, Acts of the Regular Session,

Thirty-ninth Legisiature, relating to
the right of foreign corporations to
own stock in and participate in the
management and control of domestie
corporations; and declaring an emer-
gency.”

Read and referred to Committee
on State Affairs.

Senator Excused,

On motion of Senator Moore, Sen-
ator DeBerry was excused for the
day on account of illness of relatives.

At Ease.

At 9:08 o'clock a. m., the Senate
stood at ease subject to the call of
the Chair, on motion of Senator
Woodward.

In S_ession.

The Senate was called to order
at 12:10 o’clock p. m, by Lieutenant
Governor Edgar E. Witt.

Notice of Intent.

Senator Williamson gave notice
that tomorrow morning he would
offer a regolution to discontinue the
hearings of the State Affairs Com-
mittee tomorrow afternoon.

At Ease.

On motion of Senator Woodward,
the Senate, at 12:05 o’clock p. m.,
stood at ease subject to the call of
the Chair. '

In Session.

The Senate was called to order
at 6:30 o’clock p. m. by Senator
Moorse.

Resolutions Signed.

The Chair, Lieutenant QGovernor
Edgar E. Witt, gave notice of sign-
ing, and did sign, in the presence of
the Senate, after their captions had
been read, the following resolutions:

H. C. R. No. 4. H. C. R. No. 5.

Adjournment.

On motion of Senator Pollard, the
Senate, at 6:45 o’clock p. m,, ad-
journed until 9 o’clock tomorrow
morning.



